M arine Reserves Bill

Government Bill

Explanatory note

General policy statement
Overview
Introduction
Protecting marine biodiversity

The Bill helps to implement the New Zealand Biodiversity Strategy
(NZBS), which itself was developed in part to fulfil New Zealand's
commitments made under the International Convention on Biologi-
cal Diversity. One of the priority actions in the NZBS is to review
the Marine Reserves Act 1971 to better provide for the protection of
marine biodiversity. This Bill is the result of that review.

Thefocusof the Bill isat thelevel of protecting marine communities
and ecosystems. The establishment and management of marine
reserves will be the main mechanism for protecting those communi-
ties and ecosystems that are outstanding, rare, distinctive, or impor-
tant. It is intended that, nationwide, marine reserves will also ulti-
mately protect examples of all the more typical types of marine
ecosystem. To effectively protect biodiversity, it is as important to
securely protect sites representative of typical communities and
ecosystems as it is to protect those that are rare or distinctive.
However, other means will also be used to protect typical sites, and
to help achieve conservation goals and an effective network.

Summary of key features of the Bill
Public enjoyment of marine reserves

The Bill retains the fundamental principle that people are free to
enter and enjoy protected areas, but, as for national parks and other
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protected areas, this freedom is subject to ensuring that the marine
communities and natural values are not harmed.

Principles of the Treaty

The way in which the Bill provides for the establishment and man-
agement of marine reserves is consistent with the Crown’s obliga-
tions to Maori under the principles of the Treaty of Waitangi and
recognises statutory obligations to Maori under the Treaty of
Waitangi (Fisheries Claims) Settlement Act 1992 and the Conserva-
tion Act 1987.

Sound decision-making

The Bill deals with processes for establishing marine reserves in
some detail. The current application and decision-making processes
have proved cumbersome and lengthy. The aim isto provide awell-
structured and efficient process that provides—

appropriate public notification of reserve proposals and
opportunities for participation:
certainty to all parties about what is expected of them:

clarity about how the process will be managed, for example,
by including time frames at each stage of the process:

meaningful opportunities for Maori, public, and stakeholder
participation:
clear guidance for decision-makers.

Involving the public in management

The Bill establishes opportunitiesfor tangata whenua, local commu-
nities, and interested persons to be involved in the ongoing manage-
ment of marine reserves. This recognises that local support and
involvement can be important to the success of amarine reserve and
its protection.

Marine reserves in the exclusive economic zone

The Bill allows marine reserves to be established anywhere between
the mean high-water spring and the 200-mile outer limit of the
exclusive economic zone. The Marine Reserves Act 1971 only
allows them to be set up within the 12-mile limit.
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Under the United Nations Convention on the Law of the Sea
(UNCLOS), New Zealand is entitled to take measures to protect the
marine environment within its exclusive economic zone. The estab-
lishment and enforcement of marine reserves will be consistent with
New Zealand's rights and obligations under UNCLOS.

No fishing in marine reserves
The Bill makes it clear that marine reserves are no-fishing areas.

Enfor cement

The Bill, by providing for the appointment of enforcement officers,
who may be fisheries, customs, naval, or police officers, as well as
departmental staff, facilitates the inter-agency approach to enforce-
ment that is envisaged in the Government’ s maritime patrol review.
Appointment of members of the public as honorary enforcement
officersis also provided for.

Offences that can directly affect the integrity of a marine reserve
have been classified as strict liability offences. Given the importance
of marine reserves, this is considered to be appropriate.

The Bill introduces 2 new approaches for dealing with offending.
An infringement fee system is established for all offences, except
that of commercial take. This means that an infringement notice will
be able to be issued for actions that are less serious. A sentencing

option of community service may provide an opportunity to match
the sentence more closely to offenders’ circumstances.

Clause by clause analysis
Clause 1 gives the Bill its Title.

Clause 2 provides for the commencement of the Bill on the day after
the date that it receives the Royal assent.

Part 1
Purposes, principles, application, and inter pretation
Clause 3 defines various terms and expressions used in the Bill.

Clause 4 providesthat the Act binds the Crown but does not apply to
certain activities of the New Zealand Defence Force.

Clause 5 applies the Act to marine reserves in the interna waters,
territorial sea, exclusive economic zone, or international straits of
New Zeadand. However, the Bill does not restrict innocent passage
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or transit passage or freedom of navigation in those areas, apart from
certain specified restrictions.

Clause 6 describes the relationship of the Bill with other enactments.

Purpose of Act

Clause 7 states the purpose of the Act, which isto conserve indige-
nous marine biodiversity by preserving and protecting marine com-
munities in marine reserves.

Principles

Clause 8 requires persons performing functions or duties to take
account of the principles specified in clauses 9 and 10.

Clauses 9 and 10 specify those principles.

Treaty of Waitangi

Clause 11 requires the Act to give effect to the principles of the
Treaty of Waitangi.

Part 2
Use of reserves

Permitted activities

Clause 12 permits in marine reserves recreational or educational
activities that are not carried out for gain or reward or that are not
restricted by other sections. Most restricted activities may be
authorised by aconcession, although certain activities, such as those
specified in clause 12(1), (3), and (4), do not require a concession.

Restricted activities

Clause 13 prohibits taking marine life from a marine reserve with
limited exceptions. The clause lists a number of other activities that
may not be undertaken without a concession.

Clause 14 adds a number of restricted activities that apply in the
territorial sea or internal waters.

Clause 15 adds additional restrictions for activities in marine
reserves in the exclusive economic zone.

Clause 16 addresses the rel ationship between the clausesthat restrict
or permit activities.
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Clause 17 allows the manager to impose short-term prohibitions or
restrictions on activitiesin amarine reserve if the manager believes
that the prohibition or restriction is necessary to promote the purpose
of the Bill.

Concessions

Clause 18 authorises the Minister of Conservation to grant conces-
sions for certain activities in a marine reserve.

Part 3
Management of marine reserves
Subpart 1—Managers and advisory bodies
Managers of reserves

Clauses 19 to 21 provide for the appointment of managers of marine
reserves. The Minister may appoint a management body and, in
default of an appointment by the Minister, the marine reserve must
be managed by the Director-General.

Clauses 22 and 23 adlocate functions and powers to management
bodies.

Advisory bodies

Clauses 24 to 26 outline the process for the appointment of advisory
bodies for marine reserves and specifies their functions. Advisory
bodies may be appointed if the marine reserve is managed by the
Director-General. An advisory body may be a reserve committee
consisting of persons appointed by the Minister, or may be a conser-
vation board.

Membership of management boards and reserve committees

Clauses 27 to 29 address the membership and chairmanship of
management boards and reserve committees.

Other matters

Clause 30 imposes a good faith obligation on members of manage-
ment bodies or advisory bodies, and clause 31 applies Schedule 1 to
management boards, reserve committees, and management bodies.
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Subpart 2—Management of marine reserves
General

Clause 32 imposes requirements on a manager to manage a marine
reserve according to the matters listed.

Clause 33 requires the Minister to mark the boundaries of marine
reserves.

Clause 34 permits the Minister to approve and amend statements of
genera policy.

Clause 35 permits the New Zealand Conservation Authority to
advise the Director-General on matters concerning the welfare of
marine reserves.

Management plans
Clause 36 addresses the purpose and scope of management plans.

Clause 37 specifies who must prepare management plans, and
clause 38 applies certain sections of the Conservation Act 1987 to
the preparation, review, and amendment of management plans that
are developed by the Director-General or conservation boards.

Preparation of management plans by management bodies and
reserve committees

Clauses 39 to 45 outline the process for notifying and consulting on
management plans that are developed by management bodies and
reserve committees, and specifies the Minister’ srole in the prepara-
tion of plans, and how and when management plans may be
amended or reviewed.

Part 4
Establishment of marine reserves
Applications to establish marine reserves
Clause 46 sets out the meaning of various terms used in Part 4.

Proposals for establishment of marine reserves

Clause 47 allows any person to propose the establishment of a
marine reserve.

Clause 48 requires consultation on a proposal.
Clauses 49 and 50 govern the contents of a proposal.
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Clause 51 requires the Director-General to decide whether or not to
permit a proposal to proceed as an application, and specifies how
that occurs.

Procedure for applications

Clause 52 requires the Director-General to prepare a plan of the
relevant marine area to which each application relates.

Clauses 53 and 54 deal with public notification of applications and
the availability for inspection of plans of the marine area.

Clauses 55 to 58 dtipulate the framework for making submissions,
responding to submissions, and summarising submissions.

Clauses 59 and 60 provide for meetings to discuss submissions.

Clause 61 requiresthe Director-General to prepare adraft report and
recommendations on an application.

Clause 62 caters for obtaining independent reports on the adminis-
trative process followed by the Director-General regarding
applications.

Clause 63 requires consultation on an application by the Minister of
Conservation with other Ministers.

Clause 64 imposes disciplines on the preparation by the Director-
Genera of afinal report to the Minister.

Decision on application
Clauses 65 to 71 address the following matters:
the time limit for the Minister’s decision (clause 65):

matters to which the Minister must have regard in considering
an application (clause 66):

specifies the test that guides the Minister’s decision (clause
67):

permits the Minister to impose conditions and provides for
Orders in Council declaring a marine area to be a marine
reserve (clause 69).

Subpart 3—Review and alteration of marine reserves
Alteration of marine reserves

Clauses 72 to 75 cover alterations and reviews of areas declared to
be marine reserves.
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Part 5
Enforcement and penalties
Clause 76 defines terms used in Part 5.

Subpart 1—Enforcement officers and their powers
Appointment

Clauses 77 to 82 describe the process for the appointment of
enforcement officers and the issue and scope of warrants for those
officers.

Powers

Clauses 83 to 94 specify arange of powers available to enforcement
officers and honorary enforcement officers who have reasonable
grounds to believe that an offence has been committed. Those pow-
ers include the power to use force, power to stop and detain, power
to require personal particulars, power of entry and search, power to
seize and to take documents, power to issue infringement notices,
and power to arrest.

Subpart 2—Seized property

Clause 95 details certain powers that may only be exercised if the
relevant warrant of appointment expressly authorises that exercise.

Clauses 96 to 104 provide for the seizure of property and its forfei-
ture in certain circumstances, and for the possible release of seized

property.

Subpart 3—Offences and penalties
Infringement offences

Clauses 105 to 108 describe infringement offences and the process
for issuing infringement notices.

Offences

Clauses 109 to 111 define and categorise offences and correspond-
ing defences.

Penalties

Clauses 112 to 115 categorise and specify the penalties that apply to
the offences, and for forfeiture of property on conviction.
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Subpart 4—Forfeit property

Clauses 116 to 119 addressforfeiture of property to the Crown, align
the Director-General’ s powers over forfeit property, and empower
the Court to grant relief against forfeiture in appropriate cases.

Subpart 5—Miscellaneous

Clauses 120 to 125 cover miscellaneous matters that affect offences
and enforcement.

Part 6
Regulations, repeals and amendments, and transition

Clauses 126 to 139 cover regulation-making powers, repeals, revo-
cations, consequential changes, and transitional matters.

Schedule 1 contains provisions concerning management boards,
reserve committees, and management bodies.

Schedule 2 lists enactments that are repealed or revoked.
Schedule 3 lists consequential amendments.

Regulatory impact and compliance cost statement
Statement of the public policy objective

The Marine Reserves Act 1971 (MRA) provides the strongest com-
bination available of long-term, secure, and comprehensive protec-
tion for marine sites. However, its current purpose is to preserve
marine areas in their natural state for scientific study. This does not
reflect either the marine objectives of the New Zealand Biodiversity
Strategy (NZBS) or that people now propose and value marine
reserves for the benefits that arise from protecting marine life. The
MRA aso gives no practical guidelines on Treaty obligations, and
few guidelines on the time frames and processes for establishing and
managing reserves.

Statement of the public policy objectives

A priority action in the NZBS is to protect “..10% of New
Zealand's marine environment by 2010, in view of establishing a
network of representative protected areas’. Clarifying the purpose
and processes in the MRA is required to help achieve this action
(although it is expected that the protection of sites through other
statutes would al so be required to achieveit). A priority action in the
NZBSisto review the MRA *to better provide for the protection of
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marine biodiversity, including extending its jurisdiction to protect
marine biodiversity within and beyond the 12-mile limit”.

The terms of reference that Cabinet approved for this review
included the following principles:

@

(b)

(©

(d)

(€)

(f)

the MRA can be used, in conjunction with other biodiversity-
related statutes such as the Resource Management Act 1991
and the Fisheries Act 1996, to establish marine protected
areasto protect afully representative range of New Zealand's
marine environments and biodiversity, in line with the marine
biodiversity protection objectives and targets contained in the
NZBS:

the geographical areas within the jurisdictional scope of the
MRA will be sufficient to enable afully representative range
of New Zealand' s marine environments and biodiversity to be
protected, including the protection of any specific area:
marine reserves are one of a number of statutory marine
protection and management mechanisms, and will be estab-
lished in a way that is complementary to the establishment
and use of other statutory marine protection and management
mechanisms:

marine reserves establishment and management will be car-
ried out in a way that is consistent with the Crown’s obliga-
tions to Maori under the principles of the Treaty of Waitangi
and that recognises and reflects the statutory obligations to
Maori under the Treaty of Waitangi (Fisheries Claims) Settle-
ment Act 1992 and the Conservation Act 1987:

marine reserves establishment and management will preserve
and facilitate rights of access and entry to reserved areas for
recreational purposes provided these are non-extractive and
have no undue adverse impact on marine biodiversity and
marine habitats within the boundaries of the reserve:

any interested person or persons are provided with opportuni-
ties to participate in the statutory process of establishing
marine reserves and in their ongoing management.
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Statement of options for achieving the desired objectives
Non-regulatory measures
Legidative review cannot be achieved by non-regulatory measures.

Regulatory measures

The proposed key changes to the MRA, compared to the status quo,
are summarised below.

The status quo does not achieve the objective (in the case of options
2, 3, and 10), islessefficient or effectivein doing so (options 1, 8, 9,
11,12, 14, and 15), or isnot transparent (options 4, 5, 6, and 13). The
recommended option 7 establishes clearer accountability and asim-
plified decision-making process while still achieving the objective.
In the exclusive economic zone outside the 12-mile limit, none of
the available legal mechanisms enables the protection of marine
communities and ecosystems in a natural state.

The key issues and options that were considered in this review are
listed below (in each case, (b) is the status quo, and (a) the recom-
mended change).

Terms of reference (a) and (c): protection of biodiversity

Option 1—

(@) purpose redefined to focus on biodiversity protection; or

(b) areas protected in natural state for scientific study.

Option 2—

(@  marine reserves do not alow fishing; or

(b) Minister has discretion to alow limited non-commercial
fishing.

Terms of reference (b): reserves in the exclusive economic zone
(EEZ)

Option 3—

(@  enabling marine reserves to be established in the EEZ; or
(b)  limiting marine reserves to the territorial sea.

Terms of reference (d): Treaty obligations

Option 4—
(@ include a Treaty section; or
(b)  section 4 of the Conservation Act 1987 applies.
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Option 5—

(@ include specific provisions relating to tangata whenua; or

(b) obligations under section 4 of the Conservation Act 1987
determine actions taken.

Option 6—

(8 review Minister's decison-making criteria. Include provi-
sions that reflect statutory obligations to Maori; or

(b) retaincurrent criteria. Consider effects on Maori through obli-
gations under section 4 of the Conservation Act 1987.

Option 7—

(@  repeal the concurrence role of the Minister of Fisheries, but
require consultation with the Minister and have clear criteria;
or

(b) retain the Minister’s concurrence role.

Terms of reference (e): rights of access and entry

Option 8—

(@ clarify principles for access and use; or

(b)  maintain existing access and use principles.

Option 9—

(@)  set up aconcession system for commercia operators; or
(b)  do not have a concession system.

Terms of reference (f): involvement of tangata whenua and public

Option 10—

(@ alow anyone to apply for a marine reserve; or

(b) only alow the Department of Conservation (DOC), Maori,
and organi sations with an interest in research to make applica-
tions for marine reserves.

Option 11—

(@  providetime framesfor consultation and decision-making; or

(b)  have few time frames.

Option 12—

(@ include a process for holding meetings; or

(b)  no process specified.

Option 13

(@) alow advisory reserve committees to be established directly
under the MRA; or

(b)  committees are established through Conservation Boards.



Explanatory note Marine Reserves 13

Option 14—

(@ alow bodies to be appointed to manage reserves; or

(b) no provision for management bodies. DOC manages all
reserves.

Option 15—

(@ includein the principles one relating to public use and enjoy-
ment of reserves; or

(b) theonly userecognised in the MRA is scientific study (in the
purpose), and the opportunity to study, observe, and record
marine life (in the principles).

Statement of the net benefit of this proposal
Benefits

The likely benefits from the proposals for the Marine Reserves Bill
include—

providing a clear role for the MRA to contribute to NZBS
objectives, and as abasis for co-ordinating its role with those
of other marine management tools:

more transparent recognition of the Crown's Treaty
obligations:

recognition of the importance of public use and enjoyment of
marine reserves, and the use of marine reservesfor recreation,
scientific study, education, and matauranga Maori purposes,
and facilitating these where appropriate and where they do not
compromise the conservation of marine biodiversity:

providing more and clearer opportunities for local involve-
ment in ongoing marine reserve management:

reducing duplications in processes and associated administra-
tion costs:

improving transparency in the application process:

reducing delaysin applications and the associated public frus-
tration and administrative costs.

Costs

Administrative costs are not imposed directly by the Bill, but depend
individually and in total on the number and circumstances of new
marine reserves applied for and established under the new Act.
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Most of the proposed changes do not affect administrative costs.
Although they may add a new step to statutory processes, this tends
to make transparent and formalise what usually occurs anyway.

For example, the requirement for a mandatory independent review
when DOC is the applicant and the proposed provisions in the Bill
relating to tangata whenua are changes of this sort. Treaty issues are
currently addressed through section 4 of the Conservation Act 1987,
which requires DOC to give effect to the principles of the Treaty, at
least to the extent that the provisions of the MRA are not clearly
inconsi stent with those principles. Reducing delays to the process by
establishing timelines should also, overall, reduce the staff time that
is needed for consultation and providing advice to the Minister.

Establishing committees under the MRA would not significantly
change the administrative costs of committees, as they will be
sought in similar circumstances, whether under the MRA or under
Conservation Boards, as now. The initial additional administrative
costs of establishing an administering body would be offset by
reduced management-related administrative costs, as it is not pro-
posed to transfer operating funds to the administering body. Revok-
ing the status of a marine reserve would incur costs but is expected
to be very rare.

On balance, the approximate average costs for each reserve in the
territorial sea are expected to be similar to that under the current
MRA. These costs include:

$75,000 one-off costs for the application process (notifica-
tion, public consultation, independent review, and DOC staff
time):

$90,000 one-off costs to set up areserve (markers and signs,
establishing facilities, pamphlets, initial local public aware-
ness on reserves and their rules, baseline monitoring):

$75,000 annual management costs (biological monitoring,
maintenance (eg, of markers), committee costs, boat running,
administrative enforcement-related costs):

$50,000 one-off capital cost for boat purchase, and $10,000
annual depreciation.

Application, set-up, and management costs for marine reserves in
the EEZ are expected to be less than reserves within the 12-mile
limit as, for example, consultation would be more targeted and
boundary marking would be achieved through geographic co-
ordinates rather than through signs and buoys. Overall, reservesin



Explanatory note Marine Reserves 15

the EEZ are not expected to increase reserve administrative costs, as
only alimited number will be established each year, whether in the
EEZ or territorial sea or both.

It is difficult to predict total enforcement costs. The government’s
maritime patrol review may aid enforcement in the territorial sea,
and be a magjor component of enforcement of reserves in the EEZ.
The maritime patrol review may also reduce overall enforcement
costs for marine reserves, because the costs of any DOC contribu-
tion to the patrol would be shared amongst its marine interests, and
because there will be efficiencies between different agencies
activities.

Two options are proposed in the Cabinet papers on compensation:
that the Bill should be silent on, or preclude, compensation when a
reserve is established. The Ministry of Fisheries considers that the
proposal to remove the ability to seek compensation will increase
the risk of judicia review being sought over the decision-making
process, necessitating avery robust consideration of adverse effects.

The costs of setting up and managing new marine reserves will be
met from additional funding allocated to DOC in the budget package
to implement the NZBS. This package allocated $11.5 million (GST
inclusive) over 5 years, beginning in 2000/01, and includes funding
for enforcement, biologica monitoring, technical support, and a
public awareness strategy.

Business compliance cost statement
Sour ces of compliance costs

There are 2 key sources of business compliance costs in the propos-
als for the Bill:

. rules excluding various activities and uses from reserves, in
particular extraction; and

. the establishment of a concessions system for non-extractive
commercia operators (eg, tourism operators) in order to man-
age their environmental effects.

The proposed rules excluding various activities maintain the
approaches in the current MRA in the territorial sea. Commercial
fishing is excluded from marine reserves under both the current
MRA and the proposed new Act. It is proposed that prospecting,
exploration, or mining in marine reserves be restricted to low impact
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activities, which maintains the current interface between marine
reserves and the Crown Minerals Act 1991 (section 61(1A)).

Extending the jurisdictional scope of the MRA to include the EEZ
would affect different individuals within the commercial fishing and
minerals sectors. However, it is likely that a limited number of
reserves will be established each year, whether in the EEZ or territo-
rial sea or both. In either case, similar sectors are affected so the
proposed rules excluding various activities in a reserve would be
neutral as to their business compliance costs.

The Bill will not affect shipping, asit will explicitly preserve rights
of transit passage in international straits, innocent passage in the
territorial sea, and freedom of navigation in the EEZ.

Parties likely to be affected

Commercial fishers, petroleum and minerals interests in the territo-
rial sea and EEZ, and non-extractive commercial operators in the
territorial sea are likely to be affected.

Estimated compliance costs of the proposal

The real administrative costs of a concession system are recovered
from the operator. These include the administrative costs of process-
ing an application (one-off, likely to be $600 to $1,500), annual
administration costs (approximately $350), and annual administra-
tive costs of monitoring and enforcing standards. In addition, the
concession system charges a concession fee. For other concessions
administered by DOC, these fees can be 7.5% of the concession-
aire’s gross operating costs related to the activity in the area, or a
charge per person of $3 per half-day. However, the fees are negoti-
ated between DOC and the operator, and depend on the market value
of the opportunity granted to the concessionaire and the environ-
mental impacts of the activity. They may be reduced or waived in
situations that involve public good, core educational or non-com-
mercial activities, or clear benefits to management.

The effects on fishers and mining interests of establishing a marine
reserve will depend on the facts of each reserve. For example,
possible costs to individual fishers would be different in each case,
and might include costs related to identifying reserve boundaries
(reducing), costs of travelling to new sites (variable), and effects on
take (variable).
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Longer-term implications of the compliance costs

Long-term effects on fishers will depend on whether any long-term
benefits to local fishing arise from the reserve, and the overal
management of that fishery in the quota management area.

Level of confidence of compliance costs estimates

The costs to operators for concessions are based on DOC's expe-
rience with concessions elsewhere. They may vary between
operators.

Compliance costs for fishers and mining interests are unclear, as
they can only be calculated on a case-by-case basis.

Key compliance cost issues identified in consultation

There were few submissions from non-extractive commercial opera-
tors. However, the Tourism Industry Association of NZ supported
concessions and did not raise any compliance cost issues.

Commercia fishers' submissions (eg, from The Seafood Industry
Council Limited (SeaFI C) identified the potential compliance costs
noted under the estimated compliance costs above. SeaFIC also
identified compensation as a major concern of commercial fishers.

Overlapping compliance requirements

Discharging contaminants or erecting structures in a marine reserve
would require aresource consent from the local authority under the
Resource Management Act 1991 (unless already permitted through
aplan), as well as authorisation from DOC under the MRA.. Struc-
tures may also require a building consent under the Building Act
1991. The Bill does not change these requirements.

Steps taken to minimise compliance costs

For concessions, a 2-year phase-in is proposed to give time for
existing operators to establish contracts. It is proposed that DOC
administer all concessions (rather than committees or management
bodies), to provide a consi stent process and minimise coststo opera-
tors that require concessions for more than 1 type of DOC-adminis-
tered area or activity.

The process of establishing reservesincludes an open public consul-
tation process. The Minister’ s decision-making process would pre-
vent a reserve being established where it would have an undue
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adverse effect (that is, when its benefits are balanced against adverse
effects on various use rights, including, among others, commercial
fishing, interestsin land, and economic use and devel opment). These
processeswill allow theinterests of property right holdersto befully
identified and considered, and provides a safeguard against applica-
tions causing unwarranted interference.

The review considered a system that would alow limited fishing in
zones within a marine reserve. However, it was estimated that this
had a high risk of not meeting the biodiversity conservation purpose
of the MRA would cost approximately 50% more to mark, monitor,
and enforce than no-take reserves, and would potentially increase
the difficulty and cost of enforcing no-take reserves.

Mining, exploration, and prospecting in a reserve for minerals
(including petroleum) in the territorial sea, and for petroleum in the
EEZ, will be managed through the Crown Minerals Act 1991, and
will not require additional authorisation under the MRA.

Consultation

The government agencies consulted on the regulatory impact and
compliance cost statement include the Ministries for Economic
Development, Environment, and Fisheries and the Treasury and Te
Puni Kokiri.

As part of the review of the MRA, DOC published a discussion
document in 2000 and held 16 hui and 16 public meetings. A total of
259 public submissions were received on the discussion document in
February 2001. These came from the Maritime Safety Authority of
NZ and the Historic Places Trust; Local Government NZ and
15 local authorities; the NZ Conservation Authority and 12 Conser-
vation Boards; 21 iwi, hapu, runanga, and marae committees
(through 14 submissions), and 7 other Maori organisations; 3 marine
reserve committees; 51 environmental, advocacy, and other NGOs,
19 commercia and recreational fishing and aquaculture groups; and
3 research groups; there were also 127 individual submissions.
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as applications
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Procedure for applications
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53 Public notification of application

54 Plan and application to be available
for inspection

55 Submissions on application

56 Response to submissions

57 Summary of submissions

58 Submitters to be sent response to,
and summary of, submissions

59 Meetings

60 Procedure and record of mesetings

61 Director-General to prepare draft
report

62 Independent report

63 Consultation with Ministers

64 Final report to Minister

Decision on application
65 Time limit for Minister’s decision

66 Matters Minister must consider
67 Minister's decision

68 Minister may amend application
69 Conditions

70 Notification of Minister's decision
71 Declaration of marine reserve

Subpart 3—Review and dteration of marine
reserves
Alteration of marine reserves
72 Alteration
Reviews of marine reserves
73 Commencement of review
74 Conduct of review
75 Alterations to, or revocation of,
marine reserves on review
Part 5
Enforcement and penalties

76 Interpretation
Subpart 1—Enforcement officers and

their powers
Appointment
7 Appointment of enforcement
officers
78 Appointment of honorary enforce-
ment officers
79 Issue and scope of warrants for
enforcement officers
80 Issue and scope of warrants for

honorary enforcement officers
81 Surrender of warrant
82 Combined warrant

Powers

83 Exercise of powers

84 Use of force

85 Authority to exercise powers

86 Power to interfere to prevent or stop
offending

87 Power to require personal
particulars

88 Power to stop

89 Power of entry and search

90 Notice of entry and search

91 Power of seizure

92 Power to take and copy documents

93 Power to issue infringement notices

9% Power of arrest

Subpart 2—Seized property
95 Meaning of seized property
96 Advice by Director-Genera
97 Disposal of seized marine life
98 Custody of seized property
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99 Decision to lay charge to be made
promptly

100  Director-Genera may release seized
property unconditionally or under
bond

101  Failure to comply with bond

102  Applications to Court about seized
property

103  Find release of seized property

104  Seized property forfeited to Crown
if ownership not established

Subpart 3—Offences and penalties
Infringement offences
105  Infringement offences
106  Infringement notices

107  Payment of infringement fees
108  Forfeiture for infringement offence

Offences
109  Strict liability offences
110  Defences to gtrict liahility offences
111  Offences reguiring intent or
recklessness

Penalties

112 Pendlties

113 Sentence of community service

114  Offenders liable for loss or damage,
and costs associated with seized
property

115  Forfeiture of property on conviction
Subpart 4—Forfeit property

116  Interpretation

117  Forfeit property vestsin Crown

118  Director-Generd’s powers over for-
feit property

119  Court may grant relief to third party

Subpart 5—Miscellaneous

120  Offences in exclusive economic
zone

121 Enforcement against foreign vessals
122 Timelimit for laying information
123 Application of section 78A(1) of
Summary Proceedings Act 1957
124 Protection of persons acting under

authority of Act
125  Information leading to conviction
Part 6
Regulations, repeals and amendments,
and transition

126  Regulations
127  Repeds and revocations
128  Amendments to Crown Mineras

Act 1991
129  Amendment to Continental Shelf
Act 1964
130  Conseguentiad amendments
Transition

131  Interpretation

132 Existing applications for marine
reserves

133  Seizure and forfeiture of property

134  Mining interests

135 Rangers

136  Authorisations for scientific study

137  Marine reserve committees

138  Marine Reserves Regulations 1993

139  Transition for commercial
concessions

Schedule 1
Provisions relating to management
boards, reserve committees, and
management bodies
Schedule 2
Repeals and revocations
Schedule 3
Consequential amendments

The Parliament of New Zealand enacts as follows:

1 Title

This Act is the Marine Reserves Act 2002.
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Part 1

Purpose, principles, application, and inter pretation

Commencement
This Act comesinto force on the day after the date on which it
receives the Royal assent.

Interpretation
In this Act, unless the context otherwise requires,—

advisory body means a reserve committee, or a conservation
board, appointed as an advisory body for a marine reserve
under section 24

concession means a concession granted under section 18

conservation board means a conservation board established
under section 6L of the Conservation Act 1987

conservation management plan has the same meaning asin
section 2(1) of the Conservation Act 1987

conservation management strategy has the same meaning
asin section 2(1) of the Conservation Act 1987

consultation Ministers means—

(@ the Minister of the Crown responsible for fisheries, for
consultation about customary food gathering, commer-
cia fishing, recreationa fishing, and the deed dated
23 September 1992 referred to in paragraph (I) of the
preamble to the Treaty of Waitangi (Fisheries Claims)
Settlement Act 1992; and

(b) the Minister of the Crown responsible for transport, for
consultation about navigation and ship-based or off-
shore installation-based marine environment protection
reguirements; and

(c) the Minister of the Crown responsible for energy, for
consultation about prospecting, exploration, and min-
ing; and

(d) the Minister of the Crown responsible for foreign
affairs and trade, for consultation about New Zealand's
international obligations asthey may relate to the estab-
lishment or management of marine reserves; and

(e) the Minister of the Crown responsible for defence, for
consultation about the activities of the New Zealand
Defence Force
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department means the department of State that, with the
authority of the Prime Minister, isresponsible for the adminis-
tration of this Act

deposit, with reference to litter, includes cast, place, throw,
and drop

Director-General means the chief executive of the
department

discharge includes any release, disposal, spilling, leaking,
pumping, emitting, or emptying
dump—
(& means—
(i) thedeliberate disposal from avessel, platform, or
other structure; and
(i) the deliberate disposal or abandonment of ves-
sels, platforms, or other structures; and
(iii) storage in the seabed; but
(b) doesnotinclude disposal that isincidental to, or derived
from, the normal operation of a vessel or offshore
installation if the purpose of the operation does not
include disposal, treatment, or transportation
dumping includes—
(8 deliberate disposal into the sea; and
(b) storage in the seabed; and
(c) abandonment at sea
exclusive economic zone has the same meaning as in section
9 of the Territorial Sea, Contiguous Zone, and Exclusive
Economic Zone Act 1977

firear m means anything from which a shot, bullet, missile, or
other projectile can be discharged (whether or not by force of
explosive); and includes a firearm as defined in section 2 of
the Arms Act 1983; and shoot has a corresponding meaning

foreign ship means a ship that is not a New Zealand ship

foreshor e means the parts of the bed, shore, or banks of the
sea or ariver that are covered and uncovered by the flow and
ebb of the tide at mean spring tides

gain or reward, in relation to an activity, may be monetary or
non-monetary; but does not include a reasonable charge
imposed to recover the reasonable expenses for organising the
activity
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gar bage means victual, domestic, and operational waste gen-
erated from a vessel

grade A treated sewage has the same meaning as in regula-
tion 2(1) of the Resource Management (Marine Pollution)
Regulations 1998

grade B treated sewage has the same meaning as in regula-
tion 2(1) of the Resource Management (Marine Pollution)
Regulations 1998

historic material means an object (moveable or immoveable)
or place that has a cultural, historical, or archaeological char-
acter, and that contributes to an understanding and apprecia-
tion of New Zealand's history and cultures

incinerate has the same meaning as incinerated at sea in
section 257 of the Maritime Transport Act 1994

internal waters has the same meaning as in section 4 of the
Territorial Sea, Contiguous Zone, and Exclusive Economic
Zone Act 1977

international strait means a strait used for international
navigation

land, in relation to an aircraft, includes hovering and setting
down and taking on goods or persons

litter includes refuse, rubbish, animal remains, glass, metal,
debris, dirt, filth, rubble, stones, earth, and waste matter

local authority hasthe same meaning asin section 2(1) of the
Local Government Act 1974

management board means a management board appointed
under section 20(1)(c)

management body means a local authority, Minister of the
Crown, management board, or other body or person appointed
under section 20 to manage that reserve

management plan for a marine reserve—

(8 means a management plan for the reserve (including
amendments) approved under the Conservation Act
1987 or section 44 or section 45(4); and

(b) includes a conservation management plan referred toin
section 8 of the Marine Reserves Act 1971

manager of a marine reserve means the Director-General or,
if a management body is appointed to manage the reserve
under section 20, the management body
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marine area includes any part of—

(@) the seabed vertically below the surface of the internal
waters, the territorial sea, or the exclusive economic
zone of New Zealand; and

(b) the foreshore of the coast of New Zealand; and

(c)  water upon or vertically above that seabed or foreshore;
and

(d) theair space vertically above that seabed or foreshoreto
an unlimited height

marine community means a naturally occurring association
of species of marine life that inhabit a common environment
and interact with each other

marine life—

(8 meansaspeciesof organism that inhabits amarine area
at atime of itslife; and

(b) includes the whole or part of a specimen and the seed,
spore, egg, spawn, young, fry, larvae, and offspring of a
species, whether alive or dead; but

(c) excludes human beings

marine reserve means—

(& a marine area congtituted as a marine reserve under
section 4 of the Marine Reserves Act 1971; and

(b) amarine reserve declared by an Order in Council made
under section 71 that remains in force

Minister means the Minister of the Crown who, under the
authority of any warrant or with the authority of the Prime
Minister, is responsible for the administration of this Act

natural featur es means geomorphological features and other
natural physical features

natural material means any material or thing other than
marine life that occurs, or is present naturally, in a marine
reserve; and includes, without limitation, minerals, sand, sedi-
ment, stones, gravel, and shingle

New Zealand Conservation Authority means the Authority
established under section 6A of the Conservation Act 1987
New Zealand ship has the same meaning asin section 2(1) of
the Ship Registration Act 1992

normal operation of a vessel means—
(@  ship propulsion; and
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(b) heat exchange systems, including engine cooling sys-
tems, air conditioning, refrigeration, and condensers,
and

(c) stormwater drainage from systems and scuppers, except
from those areas used to store a harmful substance; and

(d) the use of washing facilities in the accommodation
areas producing greywater from showers, handbasins,
baths, galleys, dishwashers, and laundries; but does not
include use of any dispensary, sick bay, or other medi-
cal premises; and

(e) the cleaning of the ship or offshore installation, except
for the exterior of the hull below theload line or parts of
the ship used for carrying cargo; and

(f)  theincineration of waste or other matter generated from
a ship or offshore installation; and

(g) firefighting

noxious liquid substance has the same meaning as in section

225 of the Maritime Transport Act 1994

oil has the same meaning asin section 222(1) of the Maritime
Transport Act 1994; but does not include oil discharged from
a 2-stroke engine that is maintained and operating in good
working order

possession of athing includes control either jointly or solely
over the thing, or possession of, or control over, a premises,
vehicle, vessdl, article, or other place or thing where the thing
is found

preserve means maintain intrinsic value, as far as practicable

protect—

(& meansmaintain in the current state as far as practicable
or restore to some former state; and

(b) includes augmentation, enhancement, and expansion
necessary or desirable to achieve maintenance or
restoration

reserve committee means a reserve committee appointed
under section 24(2)(a)

seabed includes the subsoil, bedrock, and other matter under
the seabed to an unlimited depth

sell includes—

(@ barter and any form of exchange for consideration:
(b) offer or attempt to sell:
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(c) receive for sale or have in possession for sale:

(d) exposefor sae:

(e) send or deliver for sale:

(f)  cause or alow to be sold, offered for sale, or exposed
for sale

ship has the same meaning as in section 2(1) of the Maritime
Transport Act 1994

statement of general policy means a statement of genera
policy approved by the Minister under section 34 or under
section 17B of the Conservation Act 1987

take—

(@ inrelation to marine life, includes remove, catch, fish,
or kill by any means or device (whether or not the
marine lifeis subsequently returned alive or dead into a
marine area); and

(b) inrelation to a plant, includes uproot, uplift, or trans-
plant; and

() includes an attempt to do any of the things in paragraph
(a) or paragraph (h)

Telra Tangaroa means Maori traditional and contemporary

knowledge relating to the life principle of the marine

environment

territorial sea has the same meaning as in section 3 of the
Territorial Sea, Contiguous Zone, and Exclusive Economic
Zone Act 1977

untreated sewage, for the purposes of sections 14(b) and
109(2)(h),—
(& means—
(i)  drainage and other wastes from any form of toi-
let, urinal, or toilet scupper; and
(i)  drainage from wash basins, wash tubs, and scup-
pers located in any dispensary, sick bay, or other
medical premises; and
(iii) drainage from spaces containing living animals;
and
(iv) waste waters mixed with the drainage and wastes
specified in paragraph (i), paragraph (ii), or paragraph
(iii); but
(b) does not include grade A treated sewage or grade B
treated sewage
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use includes an attempt to use, and assistance given or

attempted to be given in using

vessel means a ship or aircraft

working day means any day except—

(@ a Saturday, a Sunday, Good Friday, Easter Monday,
Anzac Day, Labour Day, the Sovereign’s birthday, and
Waitangi Day; and

(b) aday in the period commencing on 20 December in a
year and ending on 15 January in the following year.

Act binds the Crown
This Act binds the Crown.

However, this Act does not apply to—

(@) theenforcement activities of the New Zealand Defence
Force:

(b) the operational activities of the New Zealand Defence
Force in the exclusive economic zone:

(c) the operational activities of the New Zealand Defence
Force in the territorial sea and internal waters if the
Chief of Defence Force and the Director-General arein
written agreement regarding the operation of the New
Zeadland Defence Force in marine reserves.

Application of this Act

This Act applies to marine reserves that are in the foreshore,
internal waters, territorial sea, exclusive economic zone, or an
international strait.

However, this Act must be interpreted so that it does not

restrict innocent passage through a marine reserve in the terri-

torial sea, transit passage through a marine reserve in an

international strait, or freedom of navigation in a marine

reserve in the exclusive economic zone, apart from—

(8 therestrictions in sections 13 to 16; and

(b) any restrictions contained in designations, agreements,
or arrangements reached internationally under a con-
vention or by other means.

Application of other Acts
If there is an inconsistency between this Act and the Antiqui-
ties Act 1975, the Antiquities Act 1975 prevails.
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The prohibitions, restrictions, and requirementsimposed by or
under this Act are additional to the prohibitions, restrictions,
and requirements imposed by or under other enactments.

Purpose of Act

Purpose

The purpose of this Act is to conserve indigenous marine

biodiversity in New Zealand' s foreshore, internal waters, ter-

ritorial seaand exclusive economic zone for current and future
generations, by preserving and protecting within marine
reserves—

(@ representative examples of the full range of marine
communities and ecosystems that are common or wide-
spread; and

(b) outstanding, rare, distinctive, or internationaly or
nationally important marine communities and ecosys-
tems; and

(c) natural featuresthat are part of the biological and physi-
cal processes of the marine communities and ecosys-
tems referred to in paragraphs (a) and (b), in particular
those nature features that are outstanding, rare, unique,
beautiful, or important.

Principles

Principles to be taken into account
A person performing a function or duty under this Act must
take into account the principles specified in sections 9 and 10.

Principles

The principles are as follows:

(& a marine reserve should include the range of habitats
and marine communities that distinguish the marine
areain which the marine reserve is situated and be of a
size, design, and condition (or potential condition) that
can be reasonably expected to—

(i) provide effective protection for the populations,
marine communities, and natural ecological
processes occurring within it; and

(i) reflect the known composition and ecological
patterns and processes of the habitat or marine
community:

11
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(b) the marine communities and ecosystems in a marine
reserve should be maintained in, or restored to, anatural
state:

(©)  historic materia in a marine reserve should be
protected:

(d)  recognition should be given to the importance of pro-
tecting undisturbed marine areas for scientific and edu-
cational purposes, and for research contributing to Te
Ira Tangaroa, to gain a better understanding of the
marine environment:

(e) the use and enjoyment of marine reserves should be
allowed, if consistent with the purpose of this Act, and
appropriate provision should be made to facilitate that
use and protect the quality of the experience.

Decision-making principles
Decisions should be based on the best available information.

Decision makers should consider the extent and nature of any
uncertainty in information.

The fact that information is uncertain or incomplete does not,
of itself, justify postponing or not making a decision about
establishing a marine reserve.

If information is uncertain or incomplete, a decision concern-
ing management of amarine reserve that may adversely affect
amarine community should tend to protecting and preserving
that community.

Treaty of Waitangi

Treaty of Waitangi
This Act shall so be interpreted and administered as to give
effect to the principles of the Treaty of Waitangi.

Part 2
Use of reserves

Permitted activities

Permitted activities

A person may carry out in a marine reserve a recreational or
educational activity that does not breach section 13, section 14,
or section 15 and that is not carried out for gain or reward.
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A person may carry out inamarinereserve, if authorised to do

so by a concession,—

(@ scientific research; and

(b)  research contributing to Te Ira Tangaroa; and

(c) any other activity.

A person may carry out in amarine reserve any of the follow-

ing activities:

(@ anchoring:

(b) the normal operation of a ship:

(c) an activity necessary to save or protect human life or
health, or prevent serious damage to property, or avoid
an actual or likely adverse effect on the environment:

(d) any mining, exploration, or prospecting authorised
under the Crown Minerals Act 1991.

The manager of a marine reserve, or the Minister or Director-

General, may carry out any activity in the reserve in perform-

ing or exercising a function, duty, or power under this Act or

other enactments.

Subsections (1), (2), (3)(a), and (4) may be overridden by—

(@ an Order in Council under which a marine reserve is
established; or

(b) regulations under this Act that apply to a marine
reserve; or

(c) anotice given under section 17.

Restricted activities

Activitiesrestricted in all marine reserves

No person may take marine life from a marine reserve unless

authorised to do so by—

(@ the manager of the marine reserve for management or
biosecurity purposes; or

(b) & concession granted under section 18 for scientific
research, or for research contributing to Te Ira
Tangaroa.

A person must not do any of the following things unless

authorised by a concession:

(@) take natural material or other material from a marine
reserve:

13
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(b) modify, damage, or destroy historic material in a
marine reserve, or remove historic material from a
marine reserve:

(c) damage, injure, interfere with, or disturb the marine
life, foreshore, seabed, natural features, natura
material, and other material or structures of the marine
reserve:

(d)  dump or incinerate waste or other material in a marine
reserve from a vessel or aircraft:

(e) introduce marine life into a marine reserve:

(f)  erect astructure in a marine reserve:

(g use an explosive or discharge a firearm in or into a
marine reserve:

(h) operate, submerge, or tow in or into a marine reserve
any line, net, trap, gun, or other gear for taking marine
life.

Therestrictionsin this section are additional to the restrictions
in sections 14 and 15.

Activitiesrestricted in marine reservesin foreshore,

territorial sea and internal waters

A person must not do any of the following things in amarine

reserve in the foreshore, territorial sea or internal waters

unless authorised by a concession:

(@ discharge—
(i)  noxious liquid substances, oil, or garbage; or
(i)  waste from fishing:

(b) discharge untreated sewage from a vessel or offshore
installation:

(c) discharge sewage or other waste from outfals:

(d) discharge ballast of any kind:

(e) discharge asubstance or an article of any kind that is—
(i)  harmful to marine life or marine communities, or

to any part of them; or
(i)  harmful to human health; or
(iii) harmful to people’s use and enjoyment of the
marine reserve:

(f)  land or take off an aircraft except to establish, construct,
operate, maintain, repair, or replace a maritime naviga-
tional aid:
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(g) deposit litter in a marine reserve except in a place or
receptacle provided for that purpose.

Activity restricted in marine reservesin the exclusive
economic zone

A person must not discharge noxious liquid substances, ail,
sewage, or garbage in amarine reservein the exclusive econo-
mic zone contrary to section 226 of the Maritime Transport
Act 1994 or any higher standard recognised by the Interna-
tional Maritime Organisation applicable to the marine reserve.

Relationship between restricted and permitted activities

Sections 13(2) and 14—

(@) areoverridden by section 12(2) to (4); and

(b) may be overridden by an Order in Council that estab-
lishes a reserve.

No person may carry out an activity in amarine reserve unless

itis—

(@ anactivity referred to in, or authorised by, section 12(1),
(3), or (4), section 13(1)(a), or section 14(g); Or

(b) an activity authorised by a concession.

Manager of marine reserve may prohibit or restrict
activities

The manager of a marine reserve may, with the consent of the
Minister, prohibit or restrict in the marine reserve 1 or more of
the activities referred to in section 12(1), (2), or (3)(a) if the
manager considers that is necessary to promote the purpose
specified in section 7.

A prohibition or restriction under subsection (1) does not take
effect before it is published on at least 2 consecutive Satur-
daysin 1 or more daily newspapers circulating in the locality
or region nearest to the marine reserve.

The manager of a marine reserve may, by a notice published
or displayed in amanner that the manager considers appropri-
ate, prohibit or restrict in the reserve 1 or more of the activities
referred to in section 12(1), (2), or (3)(a) if the manager considers
the urgent issue of the notice is necessary to prevent—
(@ a sgnificant adverse effect on a marine community,
ecosystem, or natural feature in the marine reserve; or
(b)  human injury or loss of life.

15
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A manager of a marine reserve who prohibits or restricts
activities in the reserve by notice under subsection (3) must, to
the extent that is and by means that are practicable in the
circumstances, give notice of the prohibition or restriction to
the persons whom the manager believes will be adversely
affected.

A prohibition or restriction imposed by a notice under sub-
section (3) must not be for longer than 30 working days unless
the Minister consents to a longer period.

A prohibition or restriction imposed by a notice under sub-
section (1) or subsection (3) must not, in any circumstance, be for
longer than 2 years.

As soon as practicable after consenting to a prohibition or
restriction under subsection (1), the Minister must advise every
other Minister of the Crown whose responsibilities may be
affected of the prohibition or restriction.

Concessions

Minister may grant concessions

The Minister may grant a concession for any activity in a
marine reserve except an activity referred to in subsection (3) or
subsection (4). A concession may be alease, licence, permit, or
easement.

A concession is required in a marine reserve—

(@) for scientific research; and

(b) for research contributing to Te Ira Tangaroa; and

(c) for arecreational activity, or other activity, undertaken
for gain or reward; and

(d) for an activity referred to in sections 13(2) and 14.

A concession isnot required in amarine reserve for an activity
referred to in section 12(1), (3), and (4).

The Minister must not grant a concession in a marine reserve
for—
(@ the commercial, recreational, or customary take of
marine life; or
(b) an activity that is prohibited or restricted by—
(i) the Order in Council under which the marine
reserve is established; or
(if)  regulations made under this Act that apply to the
marine reserve; or
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(ili) a notice given by the manager of the marine
reserve under section 17; or

(iv) a statement of general policy or conservation
management strategy that applies to the marine
reserve; or

(v) amanagement plan for the marine reserve.

Part 111B of the Conservation Act 1987 (except sections 170

and 17ZF(1)) applies, with all necessary modifications, to a

concession under this Act as if—

(& the concession were a concession under the Conserva-
tion Act 1987; and

(b) every reference in those sections to a conservation area
were a reference to a marine reserve; and

(c) thereferencein section 17Y(1)(a) of the Conservation
Act 1987 to paying rents, concession fees, and royalties
to the Minister were, for a concession in a marine
reserve for which a management body has been
appointed, areference to paying those rents, concession
fees, and royalties to the management body.

It is a condition of every concession that the concessionaire
must comply with the prohibitions or restrictions imposed
under section 17(1) or (3), unless the manager specifies
otherwise.

Part 3
Management of marine reserves

Subpart 1—Managers and advisory bodies

Managers of reserves

Director-General manages unless management body
appointed

A marine reserve must be managed by the Director-Genera
unless the Minister appoints a management body for the
reserve under section 20.

Appointment of management bodies

The Minister may, by notice in the Gazette and on the terms
and conditions that the Minister thinks fit, appoint one of the
following as a management body to manage a marine reserve:
(@ aloca authority; or

17
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marine reserve, and the type of management body, the Minis-
ter must consider, among other things,—

(a
(b)
(©)
(d)

(€)

the nature of the marine reserve; and

potential threats to the marine reserve; and

the likely nature of the management required for the
marine reserve; and

the appropriateness of the proposed management body
for the appointment; and

any relevant mattersraised in, or arising from, the sub-
missions, reports, and meetings that formed part of the
application process for the marine reserve or for the
review of the marine reserve.

The Minister may make an appointment under subsection (1)
only if the Minister is satisfied that—

@

(b)

the proposed management body has the capacity, skill,
knowledge, and financial and other resources to per-
form its duties; and

the appointment would better enable the purpose of this
Act to be achieved in relation to the marine reserve.

Revocation of appointment
The Minister may revoke an appointment under section 20 by
notice in the Gazette.

Functions and power s of management bodies
The functions of every management body are—

@
(b)
(©)

(d)

to develop a draft management plan for every marine
reserve for which it is appointed; and

to manage marine reserves according to thisAct, having
regard to the means at its disposal; and

to authorise the taking of marine life from a marine
reserve for management or biosecurity purposes under
section 13(1)(a); and

to report to the Minister on its activities and operations
for each year ended 30 June.
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A management body has the powers that are reasonably
necessary or expedient to enable it to carry out its functions.

A loca authority appointed as a management body is
authorised to spend and apply money in managing marine
reserves according to this Act and any other enactment.

The Director-General may provide advice, secretarial or
administrative services, or technical and related assistance or
services to a management body to assist it to perform its
functions.

Borrowing
A management body must not borrow money without the
prior written consent of the Minister of Finance.

The Minister of Finance may specify circumstances in which
consent under subsection (1) is not required.

Advisory bodies

Appointment of advisory body for marine reserve
This section applies to a marine reserve managed by the
Director-General.

The Minister may, by notice in the Gazette, appoint as an

advisory body (on the terms and conditions that are specified

in the notice)—

(8 areserve committee, comprising persons that the Min-
ister thinks are fit for that role; or

(b) aconservation board.

In deciding whether to appoint an advisory body under sub-

section (2), the Minister must consider—

(@  whether there is a significant community of interest in
the marine reserve; and

(b)  whether the marine reserve has particular significance
for iwi or hapu who are tangata whenua, or the commu-
nity, or a high public profile; and

(c)  whether there are ongoing issuesimportant to the integ-
rity of the marine reserve that require community
involvement for those issues to be successfully
managed; and

(d) any relevant mattersraised in, or arising from, the sub-
missions, reports, and meetings that formed part of the

19
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application process for the marine reserve or for the
review of the marine reserve; and
(e) whether—

(i) a direct relationship with the Crown through
appointment of a reserve committee under sub-
section (2)(a) is necessary; or

(i) there is a need for an integrated approach
between the management of the marine reserve
and land near that marine reserve that could be
best achieved by appointing a conservation
board; and

(f)  any other relevant matter.

Revocation of appointment
The Minister may revoke an appointment under section 24 by
notice in the Gazette.

Functions and powers of advisory bodies

The functions of an advisory body for a marine reserve are—

(@) to advise the Director-General and the Minister about
the marine reserve; and

(b)  to represent the interests of the marine reserve in any
public forum and at any hearing; and

(c) if required to do so by section 37(2), to prepare a draft
management plan for the marine reserve according to
subpart 2; and

(d) any other functionsthat are conferred on it under this or
any other enactment or by the notice of appointment.

An advisory body has the powers that are reasonably neces-
sary or expedient to enable it to carry out its functions.

An advisory body that is a conservation board appointed
under section 24(2)(h) may appoint acommittee of membersand
other suitable persons to undertake the function of advisory
body; in doing so, a conservation board must have regard to
the matters specified in section 27(1) and (3).

The Director-General may provide advice, secretarial or
administrative services, or technical and related assistance or
services to an advisory body to assist it to carry out its
functions.
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Appointment of members

A management board or a reserve committee must have no

fewer than 5 and no more than 9 members, who must

include—

(& members of iwi or hapu who are tangata whenua; and

(b) members of the local community; and

(c) other persons or representatives of organisations who,
in the Minister’s opinion, have a particular interest in
the marine reserve.

A reserve committee must include a member of the conserva-

tion board established for the area nearest to the marine

reserve.

In appointing members of a management board or reserve

committee, the Minister—

(8 may seek recommendations from persons or organisa-
tions that the Minister considers are appropriate; and

(b) must endeavour to ensure fair representation of the
range of interests relating to the marine reserve; and

(c) must consider the desirability of the members collec-
tively having knowledge of, and experience in, marine
science, conservation, recreation and tourism, manage-
ment, Te Ira Tangaroa, and other relevant subjects.

Appointment of chair and deputy chair

The Minister may, by written notice, appoint one of the mem-
bers as chairperson of the management board or reserve com-
mittee for the term of his or her appointment as a member, or
for some other period, as the Minister thinks fit.

The Minister may, by written notice, appoint one of the mem-
bers as deputy chairperson of the management board or
reserve committee for the term of his or her appointment as a
member, or for some other period, as the Minister thinks fit.
The Minister may, by written notice, remove a chairperson or
deputy chairperson from that office (whether or not the term
of appointment has expired) and appoint a replacement
chairperson or deputy chairperson.

21
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Additions to and removal of members

The Minister may, by notice in the Gazette,—

(& appoint additional members to a management board or
reserve committee as the Minister thinks fit (and section
27 applies to the additional appointments); or

(b)  reduce the number of members of a management board
or reserve committee by revoking the appointment of
1 or more members.

Other matters

Members to pursue purpose and apply principles

Every member of a management body or advisory body must,
in exercising powers or performing duties under this Act, act
in good faith with regard to their functions and the purpose
and principles of this Act.

Further provisionsin Schedule 1
Part 1 of Schedule 1 applies to a management board and a
reserve committee and its members.

Part 2 of Schedule 1 applies to a management body.

Subpart 2—Management of marine reserves

General

Management of marine reserves

The manager of a marine reserve must manage the marine

reserve according to—

(8 thepurpose, principles, and other provisions of thisAct;
and

(b) any conditionsin the Order in Council under which the
marine reserve is established; and

(c) any regulations made under this Act that apply to the
marine reserve; and

(d) any statement of general policy approved under section
34 or under the Conservation Act 1987; and

(e) any approved management plan for the marine reserve;
and

(f)  any terms and conditions of appointment of a manage-
ment body appointed for the marine reserve; and

(g0 any relevant conservation management strategy.
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Boundaries

The Minister must cause the boundaries of amarine reserve to
be defined by its geographic co-ordinates.

The Minister must consult the Minister of Transport and the
Minister for Land Information before establishing the system
of geographic co-ordinates to be used under subsection (1).

A manager of a marine reserve should indicate the boundary
of the reserve visualy if the manager believes that to be
practicable. The indication may be by beacon, light, buoy,
mark, sign, or other means believed by the manager to be

appropriate.
The manager must consult the Minister of Transport before
indicating a boundary under subsection (3).

Statement of general policy

The Minister may—

(@) approve statements of general policy for implementing
this Act; and

(b) amend astatement of general policy to reflect changing
circumstances or increased knowledge.

Sections 17B(2) to (4), 17C, and 17N of the Conservation Act
1987 apply, with any necessary modifications, to statements
of general policy, except that—

(@ the Director-Genera must consult the consultation
Ministers in addition to the consultation required by
section 17B(3)(a) of that Act; and

(b) as soon as practicable after a draft policy is prepared
under section 17B(3) of that Act, the Director-General
must send a copy of it to each consultation Minister.

Promotion of welfare by New Zealand Conservation
Authority

The New Zealand Conservation Authority may advise the
Director-General on any matter concerning the welfare of
marine reserves that it considers necessary.

Management plans

Management plans
The purpose of a management plan is to—

23



Part 3 cl 36 Marine Reserves

)

©)

(4)

37
@

)

38

24

(@ implement a relevant conservation management strat-
egy; and

(b) establish detailed objectives and policies for the inte-
grated management of a marine reserve.

A management plan for a marine reserve—

(& must be consistent with the purpose and principles of
this Act; and

(b) may specify the kinds of activity that are prohibited or
restricted in the marine reserve.

A person who prepares a management plan must have regard
to—

(8 any relevant conservation management plan; and

(b) any relevant concessions in force.

A management plan must not be inconsistent with—

(@ this Act or regulations made under it; or

(b) arelevant statement of general policy approved under
section 34; or

(c) arelevant statement of general policy approved under
the Conservation Act 1987 or any of the Acts listed in
section 17C of that Act; or

(d) arelevant conservation management strategy.

Who must prepare management plans

A management body that is appointed the manager of a
marine reserve must prepare a management plan for the
marine reserve within 3 years of its appointment.

An advisory body for a marine reserve or, if there is no

advisory body, the Director-General must prepare a manage-

ment plan for the marine reserve if preparation of a manage-

ment plan is required by—

(& aconservation management strategy; or

(b) the Minister, after consultation with the Director-
Genera and any advisory body for the marine reserve.

Preparation of management plans by conservation board
or Director-General

Sections 17G, 17H, and 171 of the Conservation Act 1987,
with all necessary modifications, apply to the preparation,
review, and amendment of a management plan by aconserva-
tion board or the Director-General as if the management plan
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and reserve committees

Application and interpretation of certain sections
Sections 40 to 44 apply to the preparation of a draft manage-
ment plan by a management body or reserve committee.

In sections 41 to 45, plan preparer means the management
body or reserve committee that is responsible for preparing a
draft management plan.

Procedure for preparation and notification of
management plans

A management body and, if required by section 37(2), areserve
committee must prepare a draft management plan for the
marine reserve.

A draft management plan must—

(@ be prepared in consultation with the conservation
boards and local authorities affected by it, the consulta-
tion Ministers, iwi or hapu who are tangata whenua, and
other persons or organisations that the plan preparer
considers it practicable and appropriate to consult; and

(b)  bepublicly notified by publishing anotice that complies
with section 41; and

(c) benotified to—

(i)  the persons specified in paragraph (a);
(i)  any other person that the plan preparer considers
it practicable and appropriate to notify.

Public notification under subsection (2)(b) is achieved by pub-

lishing a notice—

(& inadaily newspaper in each of Auckland, Wellington,
Christchurch, and Dunedin; or

(b) if the management body or reserve committee is satis-
fied that the draft management plan is of loca or
regional interest only, in a newspaper circulating in that
locality or region.
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Form of notice

Every notice under section 40(2)(b) or (c) must state—

(@ that the draft management plan is available for inspec-
tion during normal office hours at specified places; and

(b) that interested persons and organisations may lodge
submissions on the draft management plan with the
plan preparer no later than a date specified in the notice
that is not less than 60 working days after the date of
publication of the notice; and

(c) the address of the plan preparer for the lodging of sub-
missions; and

(d) that a submission must specify whether or not the sub-
mitter wishes to be heard on the submission.

Submissions and consultation

A person or organisation may make a written submission to
the plan preparer on a draft management plan at the address,
and no later than the date for the closing of submissions,
specified in the notice.

From the date of public notification of a draft management
plan until the date specified for the closing of submissionsin
the notice, the draft management plan must be made available
by the plan preparer for public inspection at the places and
times specified in the notice.

The plan preparer must give every person or organisation who
asks to be heard on their submission a reasonable opportunity
of appearing before a meeting of the plan preparer or its
representatives.

The plan preparer or its representatives may hear oral submis-
sions from a person or organisation consulted on the draft
management plan, whether or not the person or organisation
made a written submission.

Summary of submissions and draft plan to be given to
Minister

A plan preparer must prepare a summary of the views
expressed in the submissions received on the draft manage-
ment plan.

After considering the submissions received on the draft man-
agement plan, the plan preparer may revise the draft plan and
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must send it to the Minister with the summary prepared under
subsection (1).

The plan preparer must comply with subsection (2) before—

(8 theexpiration of 8 months after the date of public notice
given under section 40(2)(b); or

(b) alater date that may be fixed for that purpose by the
Minister.

Approval of draft plan by Minister
The Minister may approve adraft management plan or request
the plan preparer to revise it.

If the Minister requests a plan preparer to revise a draft man-

agement plan,—

(8  unless paragraph (b) applies, sections 40 to 43 apply, with
any necessary modifications, to the revision as if the
revision were the preparation of a new draft manage-
ment plan; and

(b) if the plan preparer considers that the revision will not
materially affect the objectives or policies expressed in
the draft management plan or the public interest in the
area concerned, the plan preparer may send the revision
to the Minister without complying with sections 40 to 43
and the Minister may approve the revision or request
the plan preparer to further revise it.

The Minister must not approve a draft management plan with-
out first consulting the New Zealand Conservation Authority
about the plan.

Review of, or amendments to, management plans
A plan preparer may, at any time, review or amend all or apart
of its management plan.

A management plan—

(& must bereviewed entirely or in part if so required by the
Minister:

(b) must bereviewed entirely by the plan preparer not later
than 10 years after the date of its approval (or a later
date that the Minister determines, after consultation
with the plan preparer).

Unless subsection (4) applies, sections 40 to 44 apply, with any

necessary modifications, to the review or amendment of a
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management plan as if the review or amendment were the
preparation of a new draft management plan.

If the plan preparer considers that a proposed amendment to a
management plan will not materially affect the objectives or
policies expressed in the plan or the public interest in the area
concerned, the plan preparer may send the proposed amend-
ment to the Minister without complying with sections 40 to 44
and the Minister may approve the amendment or request the
plan preparer to revise it.

Part 4
Establishment of marine reserves

Applications to establish marine reserves

I nter pretation
In this Part, unless the context otherwise requires,—

applicant means—

(8 the person who makes a proposal that is authorised to
proceed as an application; or

(b) theDirector-General, if the Director-General preparesa
proposal

application means a proposal that is authorised to proceed as

an application under section 51

interested person, in relation to aproposal, means a person or

group likely to have a significant interest in the proposal; and

includes the representatives of that person or group

proposal means a proposal to establish a marine area as a

marine reserve

proposer means a person who prepares and submits a propo-

sal under section 47(2)

response to submissions means a response to submissions

prepared by the applicant under section 56

summary of submissions means a summary of views

expressed in submissions prepared by the Director-General

under section 57.

Proposals for establishment of marine reserves

Preparation of proposal
The Director-General may prepare a proposal.
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A person other than the Director-General may prepare a pro-
posal and submit it to the Director-General.

Consultation and consideration during preparation of
proposal
In preparing a proposal under section 47, the Director-General
or the proposer, as the case may be, must,—
(@) if practicable, consult—
(i)  iwi or hapu who are tangata whenua of the marine
area concerned; and
(i) iwi or hapu who have customary access to the
marine area concerned; and
(iii) interested persons; and
(b) keep arecord of that consultation; and
(c) consider ways of avoiding or mitigating adverse effects
on existing uses of the marine area concerned if those
ways do not compromise the purpose of thisAct and are
consistent with its principles.

Contents of proposal

A proposal must—

(@)  describe the location and boundaries of the marine area
proposed as a marine reserve; and

(b) state how the proposed marine reserve will meet the
purpose and principles of this Act; and

(c) contain the names and addresses of those who were
consulted under section 48(a), and summarise the matters
raised by them; and

(d) contain a statement of the extent (if any) to which the
matters raised or considered during consultation under
section 48 have been addressed in the proposal.

A proposal must not relate to a marine area—

(@ for which alease or licence under the Marine Farming
Act 1971 isin force; or

(b) that isincluded in a taiapure-local fishery or mataitai
reserve declared under the Fisheries Act 1996.

Further information may be required

If the Director-General considers that further information is
necessary to enable him or her to decide whether to permit a
proposal to proceed under section 51, the Director-General
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may, by written notice to the proposer given within 20 work-
ing days after receiving the proposal under section 47(2),
require the proposer to provide him or her with the further
information.

Permission for proposals to proceed as applications

The Director-General must, within 20 working days after
receiving a proposal under section 47(2) or, if further informa-
tion has been sought under section 50, within 20 working days
after receiving the further information, decide whether to per-
mit the proposal to proceed as an application.

The Director-General must permit aproposal to proceed as an

application if—

(@) the proposal satisfies section 49, appears to meet the
purpose of this Act, and appears to be consistent with
the principles of this Act; and

(b) consultation under section 48(a) has occurred.

If the Director-General permits a proposal to proceed as an
application, the Director-General must notify the proposer of
that decision.

If the Director-General does not permit a proposal to proceed

as an application, the Director-General must—

(@ notify the proposer that the proposal is not permitted to
proceed as an application and of the reasons for that
decision; and

(b) advise those who are identified in the proposal under
section 49(1)(c) of that decision.

A proposal prepared by the Director-Genera is permitted to
proceed as an application.

Procedure for applications

Plan of marine area

The Director-General must, for every proposal that is permit-
ted to proceed as an application, prepare a plan of the marine
area to which the application relates.

The plan must—

(@) beon asuitable scale; and

(b)  show the boundaries and extent of the proposed marine
reserve; and

(c) show dl tidal waters clearly.
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Public notification of application

The Director-General must give public notice of an applica-

tion at least once—

(& in adaly newspaper published in each of Auckland,
Wellington, Christchurch, and Dunedin; or

(b) if the Director-General is satisfied that the applicationis
of local or regional interest only, in a newspaper circu-
lating in that region or locality.

A notice of application under subsection (1) must—

(8  describe the application, including the location (asit is
commonly known) of the proposed marine reserve; and

(b) statethat written submissions on the application may be
made to the Director-General by any person; and

(c) dtate the closing date for the receipt of submissions by
the Director-General under section 55; being the 60th
working day after the date of first publication of the
notice of application under subsection (1); and

(d) state the place where a copy of the application, and the
plan prepared under section 52, may be obtained or
inspected; and

(e) state the address for service of submissions and state
that 2 copies of every submission must be served; and

(f)  advise submitters of the requirements for submissions,
as set out in section 55(2).

The Director-Genera must, as soon as practicable after the

date of first publication of the notice of application under

subsection (1), provide a copy of the notice to the following
persons:

(@ each consultation Minister:

(b) iwi or hapu who are tangata whenua of, or who have
customary access to, the marine area concerned:

(c) anylocal authority exercising powersover theareain or
adjoining the proposed marine reserve:

(d) every person who is an owner or occupier of land or a
structure that adjoins the proposed marine reserve and
every person who holds a coastal permit within the
proposed marine reserve:

(e) any other interested person whom the Director-General
considers should be notified.

The Director-General may give whatever other public notice
of the application that the Director-Genera thinks desirable.
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For the purpose of subsection (3)(d),—

(@ the Director-General is not required to take more than
reasonable steps to identify adjoining owners, occupi-
ers, or coastal permit holders; and

(b) land is to be treated as adjoining a proposed marine
reserve—

(i) evenif itis separated from the proposed reserve
by the foreshore or by a road; or

(i) if the land is within 100 metres of the proposed
reserve, even if it is separated from it by any
other kind of reserve or a margina strip within
the meaning of the Conservation Act 1987.

Plan and application to be available for inspection

The Director-General must ensurethat, during the period from
the date of first publication of a notice of application under
section 53(1) to the date by which submissions must be
received by the Director-General, the application, and the plan
of the marine area prepared by the Director-General under
section 52, is available for inspection free of charge during
ordinary office hours at the conservancy office of the Depart-
ment nearest to the proposed marine reserve and at any other
place specified in the notice of application.

Compare: 1971 No 15 s 5(2)

Submissions on application
Any person may make a submission to the Director-Genera
about an application.

A submission must—

(& beinwriting; and

(b)  specify the aspects of the application that the submis-
sion supports and the aspects it opposes; and

(c) specify the reasons for the support or opposition identi-
fied; and

(d) refer to any information that is relevant to the applica
tion and the Minister’s decision on the application that
has not been referred to or included in the application;
and

(e) state whether or not the person making the submission
wishes to receive notice of meetings convened in rela-
tion to the application.
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A person who makes a submission must serve 2 copies of it on
the Director-General on or before the closing date for receipt
of submissions.

If the Director-General is not the applicant, the Director-
General must, as soon asis practicable, serve on the applicant
acopy of every submission received by the Director-General.

Compare: 1993 No 95 s 62

Response to submissions

The applicant may, within 40 working days after the closing
date for receipt of submissions, prepare and, if the applicant is
not the Director-General, submit to the Director-General a
document responding to some or al of the matters raised in
submissions.

Summary of submissions

The Director-General must, within 40 working days of the
closing date for receipt of submissions, prepare a summary of
the submissions.

Submittersto be sent response to, and summary of,
submissions

The Director-General must, as soon as practicable, make
available to every person who made a submission on the
application, by whatever means the Director-General con-
siders appropriate, a copy of the summary of submissions and
of any response to submissions.

M eetings

The Director-General may convene a meeting or meetings of
those persons who have requested in their submissions to
receive notice of meetings relating to the application, to dis-
cuss key issues that appear from the submissions and to
endeavour to resolve areas of difference.

The Director-General must give not less than 10 working days
written notice of each meeting under subsection (1) to the appli-
cant and every submitter who has asked to receive notice of
those meetings.

A notice must not be given under subsection (2) before the date
by which, in the Director-Genera’ s opinion, recipients of the
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notice would have had access to the summary of submissions
and any response to submissions under section 58.

The Director-General may hold any other meetingsin relation
to a proposal or application that the Director-General thinks
desirable.

Procedure and record of meetings
The Director-General, or the Director-General’s representa-
tive, must chair a meeting convened under section 59.

The Director-General must keep arecord of the proceedings at
every meeting and must make the record available for public
inspection.

Director-General to prepare draft report

The Director-General must, within 60 working days after the

date by which the summary of submissions must be

prepared,—

(@) prepare a draft report and recommendations on the
application, having regard to the matters referred to in
sections 66 to 69; and

(b) provide the draft report to the Minister, together with
copies of the application, the summary of submissions,
the submissions, and any response to the submissions.

Independent report

Within 40 working days of the receipt of the draft report

prepared by the Director-General under section 61, the Minister

must (if the Director-General is the applicant), or may (in

other cases), obtain an independent report on the administra-

tive process followed by the Director-General regarding the

application.

The independent report must—

(& report on and evaluate that process; and

(b) assess whether the draft report of the Director-General
under section 61 represents a fair and balanced assess-
ment of the application, all submissions received, the
applicant’s response, and any other relevant matters.

The Minister must be satisfied that a person selected to pre-
pare an independent report under this section is a fit and



Marine Reserves Part 4 cl 66

(4)

63
@

)

64

65

66

proper person to do so, having regard to the person’s qualifi-
cations, experience, character and reputation, and ability to
maintain an appropriate degree of impartiaity and
independence.

An independent report may not comment on the appropriate-
ness of a recommendation made by the Director-General in
the draft report unless failure to comply with the Act or poor
process appears to have had a significant bearing on the
recommendation.

Consultation with Ministers

As soon as practicable after receiving the documents referred
to in section 61(h), the Minister must provide copies of the
documents to each consultation Minister and must consult
with them about the application.

Consultation Ministers must respond to consultation by the
Minister under subsection (1) within 65 working days of receiv-
ing the documents (if the Minister has sought an independent
report) or within 35 days of receiving the documents (in other
cases).

Final report to Minister

The Director-General must, after having regard to any views

received from the consultation Ministers under section 63, pro-

vide the Minister with a fina report—

(@  within 60 working days of the receipt by the Minister of
the draft report; or

(b) if anindependent report has been sought by the Minister
under section 62, within 60 working days of the date of
receipt of that report.

Decision on application
Time limit for Minister’s decision
The Minister must decide an application, and state the reasons

for the decision, within 60 working days of receiving the fina
report of the Director-General under section 64.

Matters Minister must consider
The Minister must have regard to the following matters in
considering an application:
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the submissions received:

any response to submissions:

the matters raised in any meetings convened under
section 59:

any independent report obtained under section 62:

the consultation carried out with consultation Ministers
under section 63:

the final report of the Director-General under section 64:
relevant provisions of any management plan prepared
under any other enactment:

the matters referred to in section 67(2):

any other relevant matters.

Minister’s decision
The Minister must decide whether—

(@

(b)

to accept an application and recommend to the
Governor-General the making of an Order in Council
under section 71, with or without conditions under section
69; or

to decline the application.

The Minister may recommend the making of an Order in
Council under section 71 only if the Minister is satisfied that the
marine reserve proposed by the application as it may be
amended under section 68, with any conditions that may be
imposed under section 69,—

(@

(b)
(©)

meets the purpose and is consistent with the principles

of this Act; and

isin the public interest; and

will have no undue adverse effect on any of the

following:

(i) the relationship of iwi or hapu who are tangata
whenua or who have customary access, and their
culture and traditions, with the marine area
concerned:

(i) the ability of iwi or hapu who are tangata
whenua, or who have customary access, to under-
take customary food gathering to the extent
authorised by any enactment:

(iii) commercia and recreationa fishing:

(iv) recreational use:

(v) economic use and development:
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(vi) any estate or interest in land in or adjoining the
proposed marine reserve:

(vii) navigation rights:

(viii) education and research:

(ix) the use of the marine area by the New Zealand
Defence Force:

(x) other matters considered relevant by the Minister.

An adverse effect is not undue under subsection (2)(c) if the
Minister is satisfied that the benefit to the public interest in
establishing the marine reserve outweighs the adverse effect.

In considering the public interest under subsection (3), the Min-

ister must have regard to—

(@ thebenefit of preserving and protecting marine commu-
nities and ecosystems to conserve indigenous marine
biodiversity; and

(b) any benefits that may arise directly from the establish-
ment of the marine reserve that the Minister considers
relevant.

Minister may amend application

The Minister may amend the application before making a

decision under section 67(1)—

(@ toavoidor mitigate any adverse effect of akind referred
to in section 67(2)(c); or

(b) to enhance the prospect that the proposed marine
reserve satisfies the purpose and is consistent with the
principles of this Act.

Conditions

The Minister may include, in a recommendation made to the

Governor-General under section 67,—

(@ conditions that the Minister considers necessary or
desirable to enhance the prospect that the marine
reserve will meet the purpose in section 7 and be consis-
tent with the principlesin section 9, including conditions
about access to, and use of, the marine reserve; and

(b) conditionsrelating to the appointment of a management
body or reserve committee for the marine reserve; and

(c) aconditionrequiring that areview of the marinereserve
must be carried out no later than 25 years following the
date on which the Order in Council establishing the
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marine reserve comes into force, to assess whether the
marine reserve continues to meet the purpose of this
Act.

Notification of Minister’s decision
The Director-General must notify the applicant of the Minis-
ter’ s decision under section 67 and the reasons for the decision.

Declaration of marine reserve

The Governor-General may, by Order in Council made on the
recommendation of the Minister under section 67(1)(a), declare
amarine areato be amarine reserve on the conditions stated in
the order.

Compare: 1971 No 15 s 4(1); 1996 No 88 ss 175, 176

Subpart 3—Review and alteration of marine reserves
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Alteration of marine reserves

Alteration

The Minister may recommend to the Governor-General that

an Order in Council be made amending the boundary of a

marine reserve, or amending or adding to the conditionsin the

Order in Council establishing the marine reserve, if the Minis-

ter considers that—

(@ amending the boundaries, or amending or adding to the
conditions, is necessary or desirable to better pursue the
purpose of this Act; and

(b) the marine reserve, if amended as proposed, will con-
tinue to meet the requirements in section 67(2)(a) and (b);
and

(c) the proposed amendment is minor or technical and will
not materially increase an adverse effect of a kind
referred to in section 67(2)(c).

The Minister must consult the consultation Ministers before
making a recommendation under subsection (1).

The Governor-General may, on the recommendation of the
Minister under subsection (1), make an Order in Council imple-
menting the recommendation.
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Reviews of marine reserves

Commencement of review

The Director-General must review amarine reserve according

to this subpart if—

(@ the Order in Council under which the marine reserveis
established requires a review; or

(b) the Minister considers for any reason that a marine
reserve may no longer meet the purpose of this Act; or

(c) the Minister considers that a proposed amendment to
the boundaries of the marine reserve, or to any of the
conditions specified in the Order in Council, do not
satisfy the criteria in section 72(1).

A review may relate to 1 or more marine reserves.

Conduct of review

Sections 53 to 69 apply, with the modifications specified in

subsection (2) and all other necessary modifications, to a

review under this subpart as if every reference in those sec-

tions to—

(@ an application were areference to a review; and

(b) the proposed marine reserve were a reference to the
marine reserve under review; and

(c) aplan prepared under section 52 were a reference to the
existing plan of the marine reserve.

Sections 53 to 69 are modified as follows in their application to

areview:

(@ instead of the matters referred to in section 53(2)(a), the
public notice of the review must state the name of the
marine reserve being reviewed and the reasons for the
review; and

(b) asubmitter need serve only 1 copy of a submission on
the Director-General under section 55(3), and section
53(2)(e) is to be read accordingly; and

(c) the Director-General is not required to serve a copy of
the submissions on an applicant under section 55(4), and
section 56 does not apply.

Alterations to, or revocation of, marine reserves on
review

The Governor-General may, by Order in Council made on the
recommendation of the Minister following a review,—
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revoke the Order in Council under which the marine
reserve is established; or

amend the Order in Council under which the marine
reserve is established to ater the boundaries of the
marine reserve or the conditions of that Order in Coun-
cil (including by revoking or adding to those
conditions).

The Minister may recommend revoking an Order in Council
that establishes a marine reserve only if the Minister is satis-
fied that the marine reserve no longer meets the purpose of
this Act.

Part 5
Enforcement and penalties

I nterpretation
In this Part, unless the context requires otherwise,—

article includes—

(@

(b)

a bag, case, container, bulk cargo container, freezer,
fridge, package, parcel, article of clothing, or other
thing capable of holding or transporting marine life or
natural material; and

any ammunition, appliance, device, engine, equipment,
explosive, firearm, fishing gear, good, implement,
instrument, material, net, or trap

document includes—

@

(b)
(©)

(d)

(€)
(f)

a document or record in any form, whether signed or
initialled or otherwise authenticated by its maker or not;
and

writing on any material; and

information recorded, transmitted, or stored by tape-
recorder, computer, or other device, and material subse-
guently derived from information so recorded, transmit-
ted, or stored; and

a label, marking, or other writing that identifies or
describes athing of which it forms part, or towhichitis
attached by any means; and

a book, map, plan, graph, or drawing; and

a photograph, film, negative, tape, or other device in
which 1 or more visual images are embodied so asto be
capable (with or without the aid of some other equip-
ment) of being reproduced
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enfor cement officer means an enforcement officer appointed
under section 77(1) or a person specified in section 77(2)

honorary enforcement officer means an honorary enforce-
ment officer appointed under section 78

infringement fee for an infringement offence means the
amount fixed by regulations made under section 126 as the
infringement fee for the offence

infringement offence means—

(@ an offence against this Act, except an offence under
section 109(1)(a); and

(b) an offence that is declared, by regulations made under
this Act, to be an infringement offence

offence means an offence against this Act or any regulations
made under this Act

premises means land or a building, except a private dwelling
or marae or building associated with a marae

vehicle includes a conveyance used or designed to be used on
land, whether or not it is also capable of being used on or over
water; and includes an anima that may be used as a
conveyance.

Subpart 1—Enforcement officers and their powers

Appointment

Appointment of enforcement officers

The Director-General may appoint as an enforcement officer
an officer of the Department who is suitably qualified and
trained.

The following persons are also enforcement officers:

(@ every member of the police:

(b) every officer of the New Zealand Naval Forces of the
rank of midshipman or above and every officer in com-
mand of an aircraft of the New Zealand Defence Force:

(c) every customs officer within the meaning of section
2(1) of the Customs and Excise Act 1996:

(d) every fishery officer within the meaning of section 2(1)
of the Fisheries Act 1983 or section 2(1) of the Fisheries
Act 1996.

Compare: 1987 No 65 s 59
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Appointment of honorary enforcement officers

The Director-General may appoint as an honorary enforce-
ment officer for a marine reserve a person who is suitably
qualified and trained.

An honorary enforcement officer—

(8 must be appointed for aterm not exceeding 3 years and
may be reappointed; and

(b)  may be removed from office by the Director-General if
the Director-General considers for any reason that the
officer is no longer a fit and proper person to be an
honorary enforcement officer; and

(c) may, at any time, resign from office by notifying the
Director-General.

The Director-General may reimburse an honorary enforce-

ment officer, from money appropriated by Parliament for the

purpose, for actual and reasonable expenses incurred while

performing his or her duties under this Act if the Director-

General—

(@ has authorised that officer to incur expenses up to a
specified amount; and

(b) has subsequently approved those expenses.

An honorary enforcement officer is not employed in the
Government service for the purposes of the Government
Superannuation Fund Act 1956 or the State services for the
purposes of the State Sector Act 1988 only because the person
is an honorary enforcement officer.

Compare: 1971 No 15s 17

I ssue and scope of warrants for enforcement officers
The Director-General must issue to an enforcement officer
appointed under section 77(1) a warrant authorising the officer
to exercise powers under sections 86 to 88, and specifying
which of the powers in sections 89 and 91 to 94 the officer may
exercise.

A warrant issued under subsection (1) may state the marine
reserve or marine reservesin relation to which the officer may
exercise his or her powers.

The powers of an enforcement officer specified in section 77(2)
are stated in section 85(3).
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I ssue and scope of warrants for honorary enforcement

officers

The Director-General must issue to an honorary enforcement

officer a warrant—

(@ authorising the officer to exercise powers under sections
86 to 88; and

(b)  specifying which of the powersin sections 89 and 91 to 94
the officer may exercise; and

(c) stating the marine reserve or marine reservesin relation
to which those powers may be exercised.

Surrender of warrant

An enforcement officer or honorary enforcement officer who
possesses a warrant issued under section 79 or section 80 must
surrender that warrant to the Director-General on the termina-
tion of his or her appointment.

Combined warrant

A warrant issued under this Act may be combined with any
other warrant that the Director-General may issue under any
other enactment.

Powers

Exercise of powers
An enforcement officer or honorary enforcement officer may
exercise his or her powers under this Act only if—
(@ the officer has reasonable grounds to believe that an
offence will be, is being, or has been committed; and
(b) the officer has, unless it would be impracticable to do
SO,—
(i) produced the officer’s warrant issued under
section 79 or section 80; Or
(i) if theofficer isan enforcement officer specified in
section 77(2), produced evidence that he or she
holds an office specified in that section.

The production by a person of awarrant of appointment as an
enforcement officer or honorary enforcement officer, or of
evidence that the person holds an office specified in section
77(2), is sufficient evidence that the person is an enforcement
officer or honorary enforcement officer, as the case may be,
under this Act.
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An enforcement officer may exercise a power conferred on
him or her by this Act anywhere in New Zealand unless the
relevant warrant restricts the exercise of a power.

An honorary enforcement officer may exercise apower that he

or sheisauthorised to exercise by awarrant under section 80—

(& inthemarinereserve or marine reserves specified in the
warrant; and

(b) anywhere else in New Zealand, but only to investigate
an offence that the officer reasonably believeswill be, is
being, or has been committed in the marine reserve or
marine reserves.

An enforcement officer or honorary enforcement officer exer-
cising a power under this Act, except the power under section
93, may call on a person in the vicinity for assistance, and a
person called upon is authorised to render assistance.

In subsections (3) and (4), references to New Zealand include
New Zealand' s foreshores, internal waters, territorial sea and
exclusive economic zone.

Use of force

The following persons in the following circumstances may

use force that is reasonable and necessary (and are justified in

doing so):

(@ an enforcement officer who exercises a power under
this Act, except apower under sections 87, 92, and 93; and

(b) anhonorary enforcement officer or other person who, at
the request of an enforcement officer and in good faith,
assists the enforcement officer in the exercise of a
power referred to in paragraph (a).

Authority to exercise powers

An enforcement officer appointed under section 77(1) and an

honorary enforcement officer may exercise—

(& the power to intervene to prevent or stop offending in
section 86; and

(b) the power to require personal particulars in section 87;
and

(c) the power to stop persons and other things in section 88;
and
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(d) thoseof thefollowing powersthat he or sheisexpressly
authorised to exercise by his or her warrant under
section 79 or section 80:

(i)  the power of entry and search in section 89:

(i)  the power of seizure in section 91:

(iii) the power to take and copy documents in section
92:

(iv) the power to issue infringement notices in section
93.

An enforcement officer appointed under section 77(1) may exer-
cise the power of arrest in section 94 only if he or she is
expressly authorised to do so by his or her warrant under
section 79.

An enforcement officer specified in section 77(2) may exercise
all the powers in sections 86 to 89 and 91 to 94.

Power to interfereto prevent or stop offending

An enforcement officer or honorary enforcement officer

may—

(@ summarily interfere to prevent an offence; and

(b)  require aperson whom he or she believes on reasonable
grounds to have committed or to be committing or to be
about to commit an offence to stop doing an act.

Power to require personal particulars

An enforcement officer or honorary enforcement officer may
require a person whom he or she believes on reasonable
grounds to have committed or to be committing or to be about
to commit an offence to give his or her full name, residentia
address, and date of birth, and to produce evidence of that
name, address, and date of birth.

Power to stop

In exercising a power under this Act, an enforcement officer
or honorary enforcement officer may stop, and keep
stopped,—

(8 avessd, vehicle, or person; and

(b) an article in transit; and

(c) adocument or communication in transmission.
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Power of entry and search

An enforcement officer or honorary enforcement officer who

is so authorised under section 85 may exercise a power under

subsection (2) if he or she believes on reasonable grounds that

1 or more of the following items may be concealed or located

or held in any premises, vehicle, vessel, or article:

(@ marine life or natural material taken, or an article or
thing used or intended to be used, in breach of this Act
or regulations made under it:

(b) an article, document, or thing that will be evidence of
the commission of an offence against this Act or regula-
tions made under it.

The officer may—

(8 enter any premises, or board any vehicle or vessel; and

(b) search and examine the premises, vehicle, or vessd;
and

(c) open or examine an article or thing; and

(d) examine a document or thing.

An enforcement officer or honorary enforcement officer who
is so authorised under section 85 may detain any vehicle, ves-
sel, article, document, marine life, or other thing for a period
that is reasonably necessary to enable the officer to undertake
a search or examination under this section.

Compare: 1996 No 88 s 199(2)

Notice of entry and search
An enforcement officer who has exercised the power of entry
and search under section 89 must, before departing from the
place searched, leave in a prominent position at that place a
written notice stating,—
(@ if the search is carried out when the owner or occupier
IS not present,—
(i) the date and time of the search; and
(i)  the name of the person in charge of the search;
and
(b) if anything is removed from the place being searched,
an inventory of the things removed from the place dur-
ing the search.

If it is not practicable to prepare an inventory before depart-
ing, or if the owner or occupier of the place being searched
consents, the enforcement officer—
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(@ may, instead of leaving an inventory, leave a notice
stating that an inventory will be given within 7 days of
the search; and

(b)  must, within 7 days of the search, give the inventory to
the owner or occupier of the place searched.

Every inventory required under this section must state—
(@  which things were removed in the search; and

(b)  from where those things were removed; and

(c)  where those things are now held.

Despite subsection (3), an inventory—

(& need not refer to athing that is returned to the owner or
occupier of the place searched before the inventory is
given:

(b) may refer to groups of things removed, rather than to
each thing.

Power of seizure

An enforcement officer or honorary enforcement officer who

isso authorised under section 85 may seize any of thefollowing

things:

(@ marine life that he or she believes on reasonable
groundsis being or has been taken, transported, bought,
or sold in breach of this Act or regulations made under
it:

(b) marinelifefound inthe possession of apersonin breach
of this Act or regulations made under it:

(c) marine life with which the marine life referred to in
paragraphs (a) and (b) iS intermixed:

(d) natural material that he or she believes on reasonable
grounds has been taken from a marine reserve:

(e) avessd or vehiclethat he or she believes on reasonable
grounds is being or has been used or is intended to be
used to commit an offence:

(d) an article or other thing that he or she believes on
reasonable grounds is being or has been used or is
intended to be used to commit an offence:

(e) anarticle, document, or thing that he or she believes on
reasonable groundsis evidence of the commission of an
offence.
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Subpart 2 of this Part applies to any thing seized under this
section.

Compare: 1971 No 15 s 18A(1)

Power to take and copy documents

An enforcement officer or honorary enforcement officer who

is so authorised under section 85 may—

(& copy adocument, and for this purpose may take posses-
sion of and remove a document from the place where it
is kept for a time that is reasonable in the circum-
stances; and

(b) if necessary, require a person to reproduce or assist in
reproducing in usable form a document recorded or
stored in a computer or other device or system.

Compare: 1996 No 27 s 206

Power to issue infringement notices

An enforcement officer or honorary enforcement officer who
is so authorised under section 85 may, if the officer believes on
reasonable grounds that a person has committed an infringe-
ment offence, issue an infringement notice to that person.

Subpart 3 of this Part applies to infringement notices.

Power of arrest

An enforcement officer who is so authorised under section 85

may arrest a person without warrant—

(&8 if thepersonfailsor refusesto stop doing an act that the
officer has required that person to stop doing under
section 86; or

(b) if—

(i)  the officer believes on reasonable grounds that a
detail supplied under section 87 is false or mis-
leading; and

(i) the person fails or refuses, without reasonable
excuse, to comply with a request by the officer
that is reasonable in the circumstances, to pro-
duce evidence of those details; or

(c) if the officer believes on reasonable grounds that the
person has committed an offence against section 109(1)(a)
or section 111(1)(b) to (f); or
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(d) if the officer believes on reasonable grounds that the
person is committing or has committed an offencein a
marine reserve and considersthat thereisareal risk that
the person may not be able to be served with proceed-
ings under this Act, or may not appear to answer
proceedings.

If an enforcement officer arrests a person under this section,
the officer must, unless the person is sooner released, at the
first reasonable opportunity deliver the arrested person into
the custody of a member of the police.

If a person delivered into custody under subsection (2) is
released by a member of the police on bail under section 21 of
the Bail Act 2000 or without bail under section 19A of the
Summary Proceedings Act 1957, the duty to lay and file an
information must be carried out by an enforcement officer and
not a member of the police.

Compare: 1996 No 27 s 174(3), (4)

Subpart 2—Seized property
Meaning of seized property
In this subpart, seized property means any article, document,
marine life, vehicle, vessel, or other thing seized by an
enforcement officer or honorary enforcement officer under
this Act.

Advice by Director-General

The Director-General must make reasonable efforts to

advise—

(@ the persons referred to in section 100(1) of the right to
apply for the release of seized property under section
100; and

(b)  the persons referred to in section 102(3) of an application
made or to be made under section 102.

Disposal of seized marine life

Marine life seized by an enforcement officer or honorary

enforcement officer under this Act must,—

(@ if aive and likely to survive, be returned to a marine
area; or

49
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(b) if survival is unlikely or the marine life is dead, may
be—
(i) retained pending the outcome of proceedings
under this Act; or
(i) disposed of in a manner and for a price (if any)
that the Director-General may determine.
Compare: 1971 No 15 s 18A(2)

Custody of seized property

This section applies to seized property and proceeds from

seized property sold under this Act except—

(8 property released under section 100; and

(b) property forfeited to the Crown under section 104; and

(c) property or proceeds forfeited to the Crown under
section 108.

Seized property and proceeds from seized property must be

held in the custody of the Crown until—

(@ any infringement fee due for the offence for which the
property was seized has been paid in full; or

(b) adecision is made not to lay an information or charge
for the alleged offence for which the property was
seized; or

(c) if an information or charge is laid for the alleged
offence for which the property was seized, the comple-
tion of the proceedings; or

(d) anearlier timethan the times referred to in paragraphs (a)
to (c) that the Court may direct under section 102.

Compare: 1971 No 15 s 18C

Decision to lay charge to be made promptly

The decision whether or not to lay an information or charge
for an alleged offence for which property is seized under this
Act must be made as soon as reasonably practicable after the
property is seized.

Compare: 1971 No 15 s 18A(3)

Director-General may release seized property
unconditionally or under bond

The following persons may apply to the Director-General for
the release of seized property:

(@ the person from whom the property was seized:
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(b) the owner or person entitled to possession of the seized
property:

(c) aperson with alega or equitable interest in the seized
property.

The Director-General may, at his or her discretion, release

seized property to a person who is entitled to apply under

subsection (1) before the completion of proceedings for the

alleged offence for which the property was seized.

A release of property under subsection (2) may be—

(@ unconditional; or

(b)  under bond for a sum, with sureties, and on conditions
acceptable to the Director-General.

Compare: 1971 No 15 s 18B(1)

Failure to comply with bond

If aperson to whom property is released under section 100 fails

to comply with a bond or with a condition specified by the

Director-General ,—

(@) the property may be reseized at the direction of the
Director-General; and

(b)  section 98 then applies to the property as if it had been
seized under section 91; and

(c) theDirector-General may apply to the District Court for
an order for estreat of the bond.

If the Director-General applies for an order for estreat of the
bond, the Registrar of the District Court must fix a time and
place for the hearing of the application, and must, not lessthan
7 days before the time fixed, serve on every person bound by
the bond a notice of the time and place so fixed.

If, on the hearing of an application for estreat of the bond, itis
proved to the satisfaction of the Court that a condition of the
bond has not been complied with, the Court may make an
order to estreat the bond to the amount it thinks fit to any
person bound by the bond on whom notice is proved to have
been served under subsection (2).

A penalty payable under subsection (3) is recoverable as if it
were a fine.

Compare: 1971 No 15 s 18B(2)
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Applications to Court about seized property

The Director-General may apply to the Court for an order that

seized property be disposed of (by sale or otherwise) in the

manner the Court may direct if, in the opinion of the Director-

General,—

(8 seized property other than marine life is perishable or
likely to deteriorate; or

(b) thecost of storage or holding of seized property signifi-
cantly outweighs its value; and

(c) the Director-General and any person referred to in
section 100(1) have failed to come to an arrangement for
the release of the seized property under section 100.

The proceeds of sale of seized property sold under subsection
(1) must be treated as being substituted for the item sold, and
this subpart (as is applicable) extends and applies to those
proceeds.

The following persons may apply to the Court for the release

of property seized under section 91 or the proceeds from the

sade of seized property sold under section 97(b)(ii) or

subsection (1):

(& the person from whom the property was seized:

(b) the owner or person entitled to possession of the seized
property:

(c) apersonwith alega or equitable interest in the seized
property.

The Court may release seized property or the proceeds of sale

of seized property to a person referred to in subsection (3) if an

information or chargeislaid for an alleged offence for which

the property was seized and the seized property or proceeds of

sale remain in the custody of the Crown.

A Court may require sureties and impose conditions on a
release under subsection (4).

Compare: 1996 No 27 s 230; 1971 No 15 s 18D(2)

Final release of seized property

Seized property or proceeds of sale of seized property under
section 102 in the custody of the Crown must be released
immediately by the Crown and returned to the owner or to a
person entitled to possession—
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(@ if a decision is made not to lay, or to withdraw or
dismiss, an information or charge for which the prop-
erty was seized; or

(b) on the acquittal of all persons charged with an offence
for which forfeiture of the property or proceeds is or
may be a consequence of conviction.

Compare: 1971 No 15 s 18D(1)

Seized property forfeited to Crown if ownership not
established

If the ownership of seized property is not established at the
time of seizure or within 90 days after the date of seizure, the
property is forfeited to the Crown and may be disposed of as
the Director-General determines.

If there is a dispute about the ownership of seized property,
the Director-General may apply to the District Court for direc-
tions as to the holding and disposal of the property and the
Court may give directions accordingly.

Compare: 1971 No 15 s 18E

Subpart 3—Offences and penalties

Infringement offences

I nfringement offences

If a person is alleged to have committed an infringement

offence, the offence may be pursued—

(@ by laying an information under the Summary Proceed-
ings Act 1957; or

(b) by serving an infringement notice under section 106.

Despite section 21(1)(a) of the Summary Proceedings Act
1957, leave of a District Court Judge or Registrar is not
necessary if an infringement offence is pursued under sub-
section (1)(a).

Compare: 1999 No 142 s 161

Infringement notices

An infringement notice may be served—

(& bydediveringit (or acopy of it) personally to the person
who appears to have committed the infringement
offence; or
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(b) by sending it (or a copy of it) by post addressed to the
person at the person’s last known place of residence or
business.

For the purpose of the Summary Proceedings Act 1957, an
infringement notice sent to a person by post under subsection
(1)(b) is served on the person when it was posted.

An infringement notice must be in the prescribed form and

must specify—

(@ sufficient detail to inform the defendant of the time,
place, and nature of the alleged offence; and

(b) the amount of the relevant infringement fee; and

(c)  where the infringement fee may be paid; and

(d) thetimewithinwhich theinfringement fee may be paid;
and

(e) a summary of how section 21(10) of the Summary
Proceedings Act 1957 applies to the alleged offence;
and

(f)  that the defendant has a right to request a hearing; and

(g) astatement of the consequencesif the defendant neither
pays the fee nor requests a hearing; and

(h) any other particulars that are prescribed.

If an infringement noticeisissued under this section, proceed-
ings for the offence to which the notice relates may be com-
menced in accordance with section 21 of the Summary Pro-
ceedings Act 1957 and, in that case, that section applies with
the necessary modifications.

Compare: 1999 No 142 s 162

Payment of infringement fees

All infringement fees are payable to the Director-General, and
the Director-General must pay all infringement fees received
into the Crown Bank Account.

Compare: 1999 No 142 s 163

Forfeiture for infringement offence

Subsection (2) applies only if an infringement notice is issued

to aperson for an infringement offence and any of the follow-

ing occurs:

(@ theinfringement feeis paid; or

(b) acopy of areminder notice for the infringement offence
is filed in a District Court under section 21(3) of the
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Summary Proceedings Act 1957 within the time speci-
fied in subsection (5) of that section; or

the informant and the defendant arrange under section
21(3A) of the Summary Proceedings Act 1957 to allow
the defendant to pay the infringement fee by instal-
ments; or

the person is found guilty of, or admits committing, the
infringement offence.

Marine life seized under section 91 and proceeds from the sale
of that marine life are forfeit to the Crown unless a court
orders otherwise under subsection (3).

If subsection (1)(d) applies, a court may for special reasons
override subsection (2).

Compare: 1996 No 88 s 255A

Offences

Strict liability offences
Every person commits an offence who,—

@

(b)
(©)

(d)
(€)

()
(9
(h)
()

()

(k)

takes marine life from a marine reserve for commercial
purposes; or

takes marine life from a marine reserve; or

takes natural material or other material from a marine
reserve; or

modifies, damages, destroys, or removes historic
material in or from a marine reserve; or

damages, injures, interferes with, or disturbs marinelife
or the foreshore, seabed, natural features, natural
material, and other material or structures of a marine
reserve; or

dumps or incinerates waste or other material inamarine
reserve from a vessel; or

introduces marine life into a marine reserve; or

erects a structure in a marine reserve; or

uses an explosive or discharges a firearm in or into a
marine reserve; or

undertakes an activity inamarinereservethat requiresa
concession, without a concession, in breach of section
18(2), or breaches the terms of a concession or authorisa-
tion; or

operates, submerges, or towsin or into amarine reserve
any line, net, trap, gun, or other fishing gear.
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Every person commits an offence who, in amarine reserve in

the territorial sea or internal waters—

(@ discharges noxious liquid substances, oil, garbage, or
waste from fishing; or

(b) discharges untreated sewage from a vessel or offshore
installation; or

(c) discharges sewage or other waste from outfalls; or

(d) discharges ballast of any kind; or

(e) discharges a substance or article of any kind that is
harmful to marine life or marine communities, or any
part of them, to human health, or to people's use and
enjoyment of the marine reserve; or

(f) lands or takes off an aircraft except to establish, con-
struct, operate, maintain, repair, or replace a maritime
navigational aid; or

(g) takeslitter from land and depositsit in amarine reserve
except in a place or receptacle provided for that
purpose.

However, thereis no offence under subsection (1) or subsection (2)
if the activity is authorised under section 13(1)(a) or by a
concession.

The onus is on the defendant to prove that an activity is
authorised in away referred to in subsection (3).

Every person commits an offence who, in amarine reserve in
the exclusive economic zone, discharges noxious liquid sub-
stances, oil, sewage, or garbage contrary to section 226 of the
Maritime Transport Act 1994 or any higher standard
recognised by the International Maritime Organisation for the
marine reserve.

A person must be treated as having taken marine life for
commercial purposesif the person isfound in possession of an
amount of marine life exceeding 3 times the amateur individ-
ua catch limit (if any) prescribed for that marine life.

Compare: 1971 No 15 s 18I

Defencesto strict liability offences

It is a defence to an offence under section 109 if the defendant

proves that—

(@) thedefendant took all reasonable stepsto ensure that the
offence was not committed; or
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(b)

the action was taken in a situation of emergency and
was consistent with the safety and welfare of a person
or vessel.

Offences requiring intent or recklessness
Every person commits an offence against this Act who—

@

(b)

(©)

(d)
(€)
(f)

9

(h)

(i)

possesses, makes use of, sells, or otherwise disposes of

any thing unlawfully removed from a marine reserve if

the person knew, or was reckless about whether, the
thing came from a marine reserve; or

fails to comply with a requirement of an enforcement

officer or honorary enforcement officer under section 86;

or

after being required under section 87 to give his or her

name, residential address, and date of birth or to pro-

duce evidence of those particulars,—

(i) gives an untrue or fictitious name, address, or
date of birth, or gives an evasive description of
his or her place of abode; or

(i) givesfase evidence of hisor her name, address,
and date of birth; or

after being required to stop or remain stopped under
section 88, fails to stop and fails to remain stopped; or
impersonates or falsely pretends to be an enforcement
officer or honorary enforcement officer; or
obstructs, threatens, or attempts to intimidate an
enforcement officer or honorary enforcement officer, or
uses language that is abusive or threatening that officer,
or behaves in a manner threatening that officer, while
the officer is acting in the exercise of his or her powers
or in the discharge of hisor her duties under this Act; or
gives, or agrees to give, or offers to an enforcement
officer or honorary enforcement officer a gift or consi-
deration to induce or reward an act done or to be done,
or for forbearance observed or to be observed, or for
favours shown or to be shown, by that officer; or

as an enforcement officer or honorary enforcement

officer, accepts or agrees to accept or solicits a gift or

consideration of the kind described in paragraph (g); or
deposits litter outside a marine reserve knowing that, or
being reckless as to whether, the litter may by natural
means enter the reserve; or
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commits a breach of this Act that is not an offence
under section 109 or paragraphs (a) to (i).

In prosecuting an offence under subsection (1), the prosecution
must prove that the defendant either intentionally or reck-
lessly committed the offence.

Compare: 1971 No 15 s 18l

Penalties

Penalties
Every person who commits an offence against—

(@

(b)

(©)

(d)

section 109(1)(a) (taking marine life for commercial pur-
poses) is liable to imprisonment for a term not exceed-
ing 6 months or to a fine not exceeding $250,000, or to
both:

section 109(1)(b) (taking marine life), (¢) (taking natural
material or other material), (d) (modifying or damaging
historic material), (e) (damaging or injuring marine life
or foreshore), (f) (dumping or incinerating waste), (g)
(introducing marine life), (j) (activity without a conces-
sion), (k) (operates, submerges, or tows fishing gear),
(2)(a) (discharging noxiousliquidsin reservein theterri-
torial sea), (b) (discharging untreated sewage in reserve
interritorial seafrom vessel or offshore installation), (c)
(discharging sewage and waste from outfall in reserve
in territorial sea), (d) (discharging ballast in reserve in
territorial sea), (e) (discharging other harmful sub-
stances), or (5) (discharging noxiousliquidsinreservein
exclusive economic zone) is liable to imprisonment for
aterm not exceeding 3 months or a fine not exceeding
$100,000, or to both:

section 111(1)(a) (possessing thing unlawfully removed
from reserve), (b) (failure to comply), (e) (giving false
particulars), (d) (failure to stop), (e) (impersonating an
officer), (f) (obstructing an officer), or (g) and (h) (corrup-
tion) isliable to imprisonment for aterm not exceeding
3 months or to afine not exceeding $5,000, or to both:
section 109(1)(h) (erecting a structure), (i) (using explo-
sive or firearm), (2)(f) (landing or taking off an aircraft),
or (g) (litter from land deposited in reserve in territorial
sea), or section 111(1)(i) (deposit litter outside reserve that
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may enter reserve), or (j) (other breaches) is liable to a
fine not exceeding $5,000.

Sentence of community service

A Court may sentence a person who commits an offence
against this Act to acommunity-based sentence and the provi-
sions of subpart 2 of Part 2 of the Sentencing Act 2002 apply.

Compare: 1953 No 31 s 67G

Offenders liable for loss or damage, and costs associated

with seized property

A person convicted of an offence under this Act is liable, in

addition to the penalty for the offence, for loss or damage or

expenses arising from, or caused by, the act constituting the
offence, including—

(@ thefull market value of any substance removed from, or
the damage done to, the marine reserve or to marinelife
in the reserve; and

(b) the reasonable costs incurred by, or on behalf of, the
Crown in seizing, holding, maintaining, destroying, or
disposing of seized property.

In assessing an amount payable under subsection (1), the Court
may take into account the salaries, wages, and incidental
expenses incurred in investigating the act constituting the
offence or in remedying the loss or damage caused by the
offence and must take into account all other relevant factors,
including the value of property or proceeds of property for-
feited to the Crown.

An amount payable under subsection (1) may be awarded by the
Court in fixing a penalty and is to be recovered in the same
manner as a fine.

Compare: 1971 No 15 s 18J; 1953 No 31 s 67G

Forfeiture of property on conviction

If a person who is charged with an offence is found guilty or

pleads guilty,—

(& marinelifein respect of which the offence was commit-
ted (whether or not seized under section 91) and any
proceeds from the sale of that marine life are forfeit to
the Crown; and
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(b)  theCourt may, if it thinksfit, order that property usedin
committing the offence (whether or not the property
was seized under section 91), including a vessel or
vehicle, is forfeit to the Crown.

Forfeiture under this section is in addition to, and not in
substitution for, any other penalty that may be imposed.

A person must not be discharged without conviction for an
offenceif property referred to in subsection (1)(b) isforfeit to the
Crown under that paragraph.

Compare: 1971 No 15 s 18G, 18H(5)

Subpart 4—Forfeit property

I nter pretation
In this subpart, unless the context otherwise requires,—

forfeit property means marine life, proceeds from the sale of
marine life, or other property that is forfeited to the Crown
under section 108(2) or section 115

interest means alegal or equitable interest in forfeit property
that existed at the time of forfeiture.

Compare: 1971 No 15 s 18H(1)

Forfeit property vestsin Crown
Forfeit property vests in the Crown absolutely and free of
encumbrance.

Director-General’s powers over forfeit property

Unless the Director-General receives an application under
subsection (2), or service or notice of an originating application
under section 119, the Director-General may, after 35 working
days after forfeiture, sell or otherwise dispose of forfeit prop-
erty as the Director-General thinks fit.

A person with an interest in forfeit property before its forfei-
ture to the Crown (other than a person convicted of an offence
out of which the forfeiture arose) may apply to the Director-
General within 35 working days after forfeiture for the release
of the forfeit property.

On an application under subsection (2), the Director-General
may order the release of the forfeit property on payment to the
Crown of an amount that—
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(@ the Director-General thinks is appropriate; and

(b) that does not exceed the amount that the Director-
General estimatesthe forfeit property islikely to realise
if sold by public auction in New Zealand.

Court may grant relief to third party

A person who claimsto have had aninterest in forfeit property

before its forfeiture to the Crown may, within 35 working

days after the date of the forfeiture, apply for an order under

subsection (5)—

(@ tothe Court that ordered the forfeiture; or

(b) if the forfeiture occurred under section 108(2), to the
District Court.

Nothing in subsection (1) applies to—

(@ apersonwhowasinvolvedin committing the offencein
respect of which the property was forfeited; or

(b) aperson who did not acquire the interest in good faith
and who knew or had reason to believe at the time of the
acquisition that the property was or would be involved
in an offence for which property may be forfeited.

The application must be an originating application made to,
and filed in, the office of the Court that ordered the forfeiture
(or, if the forfeiture occurred under section 108(2), the District
Court), and a copy of the application must be served on the
Director-General within 5 working days after the date on
which the application is filed.

Except as modified by subsection (3), the rules for the practice
and procedure of the Court in which the application is filed
apply to the application.

The Court may make 1 of the following ordersif the Court is
satisfied that the applicant is a person to whom subsection (1)
applies and the applicant’s claim to an interest in the property
isvalid:
(@ declare the nature, extent, and value of the applicant’s
interest in the property:
(b) either—
(i) direct the Crown to transfer the interest to the
applicant; or
(i) declare that there is payable by the Crown to the
applicant an amount equal to the value of the
interest as declared by the Court.
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The Court may make an order under this section on the terms
and conditions that the Court thinks fit.

Compare: 1991 No 120 s 18

Subpart 5—M iscellaneous

Offencesin exclusive economic zone

An offence that is committed within the exclusive economic
zone must be treated as having been committed in New
Zealand.

Enforcement against foreign vessels

Enforcement of this Act against foreign vessels in internal
waters, the territorial sea, and the exclusive economic zone
must be undertaken according to the United Nations Conven-
tion on the Law of the Sea and other relevant international
conventions and arrangements.

Time limit for laying information

Despite the Summary Proceedings Act 1957, an information
for an offence may be laid at any time within 1 year from the
time when the breach giving rise to the information first
became known, or within 3 years of the offence being com-
mitted, whichever is earlier.

Compare: 1971 No 15 s 20; 1996 No 30 s 109(2)

Application of section 78A(1) of Summary Proceedings
Act 1957

Despite section 78A(1) of the Summary Proceedings Act
1957, if an information is laid for an offence for which an
infringement notice may be issued and the defendant is found
guilty of, or pleads guilty to, the offence, the Court may
convict the defendant.

Protection of persons acting under authority of Act

No person who does, or omitsto do, an act in pursuit of a duty
or power conferred on that person by this Act isunder civil or
criminal liability for that act or omission unless the person
acts, or omits to act, in bad faith or without reasonable
grounds.

Compare: 1987 No 65 s 42
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Information leading to conviction
The Director-General may pay a person who supplies infor-
mation that leadsto a conviction for an offence under thisAct.

A payment under subsection (1) must be made from money
appropriated by Parliament for the purpose.

Part 6

Regulations, repeals and amendments, and transition

126
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Regulations

The Governor-General may, by Order in Council, make regu-

lations for all or any of the following purposes:

(& prohibiting or restricting persons from carrying out in
marine reserves an activity referred to in section 12(1), (2),
(3)(a), and (4):

(b) prescribing offences that are infringement offences
under this Act or regulations made under this Act:

(c) prescribing the form of infringement notices, and pre-
scribing the infringement fees (not exceeding $1,000)
for infringement offences, which may be different fees
for different offences:

(d) revoking the regulations continued by section 138(1):

(e) providing for any other matters that are contemplated
by, or necessary for giving full effect to, this Act and for
its due administration.

Repeals and revocations
The Acts specified in Part 1 of Schedule 2 are repealed.

The regulations specified in Part 2 of Schedule 2 are revoked.

Amendmentsto Crown Minerals Act 1991

The Crown Minerals Act 1991 (1991 No 70) is amended by
inserting, after the words " historic sites” in paragraph (j) of
the definition of minimum impact activity in section 2(1),
the words “and the laws governing marine reserves”.

Section 61(1A)(a)(ii) of the Crown Minerals Act 1991 is
amended by adding the word “; or”, and aso by adding the
following subparagraph:
“(ii) activity in a marine reserve except a minimum
impact activity:”.
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Section 61(1A)(b)(ii) of the Crown Mineras Act 1991 is
amended by adding the word *“; or”, and also by adding the
following subparagraph:
“(ii) activity in a marine reserve except a minimum
impact activity:”.
Section 61 of the Crown Minerals Act 1991 is amended by
inserting, after subsection (5), the following subsection:

“(5A) If amarinereserveis established by Order in Council under

129
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the Marine Reserves Act 2002, the Minister and the Minister of
Conservation must consider whether to recommend amending
the Fourth Schedule to include the marine reserve under sub-
section (4) and, in that case, the consultation that has taken
place under the Marine Reserves Act 2002 will satisfy sub-
section (5) and no further consultation under subsection (5) is
required.”

Amendment to Continental Shelf Act 1964

Section 4(1)(c) of the Continental Shelf Act 1964 (1964 No
28) is amended by adding the words “except for land in
marine reserves, in which case the Minister of Conservationis
the appropriate Minister”.

Section 5 of the Continental Shelf Act 1964 is amended by
inserting, after subsection (4), the following subsection:

“(4A) Despite subsection (4), the Minister must not grant alicence

130
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under this section to prospect or mine for, or carry on opera-
tions for the recovery of, minerals in a marine reserve unless
the Minister of Conservation authorises the prospecting, min-
ing, or operations under the Marine Reserves Act 2002.”

Consequential amendments
The Acts specified in Part 1 of Schedule 3 are amended in the
manner indicated in that schedule.

The regulations specified in Part 2 of Schedule 3 are amended in
the manner indicated in that schedule.

Transition

Inter pretation
In sections 132 to 138, unless the context otherwise requires,—

1971 Act means the Marine Reserves Act 1971
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2002 Act means the Marine Reserves Act 2002

application for amarinereserve means an application under
section 5(1) of the 1971 Act for an Order in Council declaring
a marine reserve

commencement date meansthe date on which this Act comes
into force.

Existing applications for marine reserves

Despite the repeal of the 1971 Act by section 127, sections 4(1)

and (2) and 5 of the 1971 Act continue to apply to an applica

tion for a marine reserve that has been notified under section

5(1)(b) of the 1971 Act before the commencement date,

except that—

(@ the Minister must decide the application under section
5(9) of the 1971 Act within 1 year from the commence-
ment date; and

(b) the Minister of Transport and the Minister of Fisheries
must decide whether or not to concur with the Minister
within 1 year from the date of the Minister’s decision
referred to in paragraph (a).

An application for a marine reserve that has not been notified

under section 5(1)(b) of the 1971 Act before the commence-

ment date must be treated as a proposal under section 47 of the

2002 Act, and Part 4 of the 2002 Act applies accordingly.

Seizure and forfeiture of property

Degspite the repeal of the 1971 Act by section 127,—

(@) sections 18B to 18E and 18G(5) of the 1971 Act con-
tinue to apply to property seized under the 1971 Act
before the commencement date; and

(b)  sections 18G and 18H of the 1971 Act continueto apply
to property forfeited for an offence or breach of the
1971 Act committed before the commencement date.

Mining interests

A mining interest that is made subject to the 1971 Act, under
section 4(5) of the 1971 Act, may continue to be exercised
after the commencement date only to the extent that it can be
exercised under the 2002 Act and, if it cannot be exercised
under the 2002 Act, it may not be exercised at all.
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Rangers

A person who, immediately before the commencement date,
isaranger appointed under section 17(1) of the 1971 Act must
be treated, from the commencement date until the expiry of
the term for which the ranger was appointed, as an honorary
enforcement officer appointed under section 78 of the 2002 Act.

A warrant issued to aranger under section 17(3) of the 1971
Act must be treated, from the commencement date until the
expiry of the term for which the ranger was appointed, as a
warrant issued under section 80 of the 2002 Act.

A person referred to in subsection (1) may exercise the powers
specified in sections 89 and 91 te 93 asif those powers had been
specified in the warrant.

Authorisations for scientific study

Despite the repeal of the 1971 Act by section 127, an authorisa-
tion by the Director-General under section 11 of the 1971 Act
continues in force until the earlier of—

(@ thedatethat is2 years after the commencement date; or
(b) the expiry of the authorisation.

Marine reserve committees

If a committee of a conservation board has, before the com-
mencement date, been appointed under section 56 of the Con-
servation Act 1987 as an advisory committee, the conserva
tion board must be regarded as having been appointed under
section 24 of the 2002 Act as an advisory body for 2 years
from the commencement date.

The Minister must decide whether the advisory body deemed
to be appointed under subsection (1) is appointed as a conserva-
tion board or a reserve committee, but, before deciding, the
Minister must consult the advisory committee appointed
under section 56 of the Conservation Act 1987.

Marine Reserves Regulations 1993

Degspite section 127(2) and any other provision of this Act,—

(8 regulation 6 of the Marine Reserves Regulations 1993
continues to apply to control the speed of vessels in
marine reserves, and

(b) regulations 11 to 15 of the Marine Reserves Regula-
tions 1993 continue to apply to scientific study
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approved under regulation 10 or regulation 16 of those
regulations before the commencement date; and

(c) regulations 7 and 17 of those regulations continue to
apply to an areathat is closed to the public under regu-
lation 12 of those regulations (to the extent that that
regulation is continued by this subsection).

An application for an approval for scientific study under regu-
lation 10 or regulation 16 of the Marine Reserves Regulations
1993 that is received but not approved by the Director-
General before the commencement date must be regarded as
an application for aconcession under section 18 of the 2002 Act.

Transition for commercial concessions

This section appliesto personswho have been and are actively
undertaking commercial activities for gain or reward, for a
significant period, in a marine reserve immediately before the
commencement date.

The persons referred to in subsection (1)—

(& must be able to demonstrate that subsection (1) applies,
and

(b) must apply for a concession under this Act within
6 months of the commencement date; and

(c) may continue that commercia activity without a con-
cession until adecisionismade on the application under
paragraph (b).

An application under subsection (2)(h) must be decided within

2 years of the commencement date.
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committees, and management bodies

Part 1
Provisions relating to management boards and
reserve committees

I nter pretation
In this schedule, unless the context otherwise requires,—

member means a member of a management board or reserve
committee

spouse means the person who is married to aperson, or whois
living with a person (whether of the same or different sex) ina
relationship in the nature of marriage, though not legally
married to the person

transaction means a matter referred to in clause 11(2).

Members

Terms and conditions of appointment

The term of a member’s appointment (including a member
appointed as chairperson) must—

(@ be specified on appointment; and

(b)  not exceed 3 years.

A member is eligible for reappointment, and a term of reap-
pointment must not exceed 3 years.

Vacation of office

A member who is in office a the end of his or her term of

appointment continues to hold office until whichever of the

following first occurs:

(@ 6 months elapses after the end of the term:

(b) the member is reappointed:

(c) the member’s successor is appointed:

(d) the member isinformed in writing by the Minister that
he or she is discharged from office:

(e) the member resigns from office by notifying the Minis-
ter in writing and sending a copy of the notification to
the management board or reserve committee, as the
case may be.
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Part 1—continued

The Minister may remove a member from office for any
reason that the Minister considers justifies removal.

A member vacates office if the member dies, resigns, or is
removed from office.

If avacancy arises under subclause (2) or subclause (3), the Minis-
ter may, at his or her discretion, appoint a person for the
residue of the term for which his or her predecessor was
appointed.

If a member of a management board or reserve committee is
appointed by virtue of another office, he or she vacates his or
her appointment on ceasing to hold that other office and is
replaced by his or her successor to that other office without
further appointment.

Meeting of members

M eetings

A management board or reserve committee must hold itsfirst
meeting not later than 2 months after the date of the noticein
the Gazette appointing the management board or reserve
committee.

An annua meeting of the management board or reserve com-
mittee must be held in every year.

Other meetings of the management board or reserve commit-
tee may be held at times and places that the management
board, reserve committee, or its chairperson appoints.

At every meeting of a management board or reserve commit-
tee the quorum is half of the members if the number of
membersis even, and amajority of the membersif the number
of membersis odd.

No business may be transacted at a meeting of a management
board or reserve committee unless at least a quorum of mem-
bers is present throughout the meeting.

Notice of meetings

The chairperson or any 2 members may call a meeting of the
management board or reserve committee at any time by giving
each member in New Zealand a written notice stating—

(@) thetime and place of the meeting; and

69



Schedule 1 Marine Reserves

@

©)

4)

D

@

©)

D

)

D

70

Part 1—continued

(b) the business to be transacted at it.

The members must be given—

(8 atleast 7 days notice of the meeting; or

(b) such shorter period of notice to which all members
entitled to be notified agree.

The notice must be either given to a member or sent (by post,
facsimile, email, or other electronic means) to the member’s
last known address in New Zealand.

Unless all members of the management board or reserve com-
mittee agree, only the business stated in the notice may be
transacted at the meeting.

Chairperson must preside

The chairperson must preside at each meeting of the manage-
ment board or reserve committee at which he or sheis present,
but in his or her absence from a meeting the members present
must elect a member to act as chairperson at that meeting.

The members must elect one of their number as chairperson
for a meeting of a management board or a reserve committee
or for an annual meeting if a chairperson has not been
appointed by the Minister under section 28.

A chairperson elected under subsection (2) remains chairperson
while that person is a member of the management board or
reserve committee until a successor is appointed.

Voting

Every question before a management board or reserve com-
mittee must be decided by a magjority of the votes of members
present and voting on the question.

The presiding member has a deliberative vote and, if there are
more than 2 members voting and there is an equality of votes,
also has a casting vote.

Resolution assented to by all members

A resolution in writing signed or assented to by letter, facsim-
ile message, or electronic message by all membersisasvalid
and effective as if it had been passed at a meeting of the
management board or reserve committee duly called and
constituted.
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Part 1—continued

A resolution may consist of several documentsin similar form
each signed or appearing to have been signed by 1 or more
members.

Methods of holding meetings

A meeting of a management board or reserve committee may

be held either—

(@ by members who constitute a quorum meeting at the
place, date, and time appointed for the meeting; or

(b) by other meansthat are readily availableto all members
(including audio, audio and visual, and electronic com-
munication) by which the members participating and
constituting a quorum communicate simultaneously
throughout the meeting.

Procedure

Procedure generally
A management board or reserve committee may regulate its
own procedure in matters not covered by this Act.

Interested members

Obligation to disclose interest

A member who (otherwise than as a member) is interested,
directly or indirectly, in atransaction must, as soon as practi-
cable after the member knows the relevant facts, disclose the
nature of the interest to the chairperson or, if the chairpersonis
similarly interested, to the other members of the board or
committee, or to the Minister.

Transactions are—

(@ theperformance of functions or exercise of powersby a
management board or reserve committee:

(b) anarrangement, agreement, or contract made or entered
into, or proposed to be made or entered into, by the
management board or reserve committee.

Meaning of interested
A member is interested in a transaction if, and only if, the
member—
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(8 isaparty to, or will or may derive a materia financial
benefit from, the transaction; or

(b) has a material financia interest in another party to the
transaction; or

(c) isadirector, officer, member, or trustee of another party
to, or person who will or may derive amaterial financial
benefit from, the transaction; or

(d) is the parent, child, or spouse of another party to, or
person who will or may derive a materia financia
benefit from, the transaction; or

(e) isotherwise directly or indirectly materially interested
in the transaction.

Consequence of disclosure

A member who discloses an interest under clause 11—

(@ must not take part in the deliberation or decision of the
management board or reserve committee concerning
the transaction; and

(b) must be disregarded in forming a quorum for that part
of ameeting of the management board or reserve com-
mittee during which a deliberation or decision relating
to the transaction occurs or is made.

Effect of non-compliance

The validity of atransaction entered into by the management
board or reserve committee is not affected by the fact that a
member fails to comply with clause 11.

Delegation

Subcommittees

The management board or reserve committee may appoint,
discharge, ater, constitute, or reconstitute subcommittees
comprising 2 or more of their members (one of whom must be
appointed as chairperson of the subcommittee) and any other
persons that the management board or reserve committee con-
siders desirable.

A subcommittee may regulate its own procedure, subject to
any direction from the management board or reserve
committee.
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Clauses 11 to 14 apply to a subcommittee with all necessary
modifications.

Delegations

The management board or reserve committee may, by writing,
either generally or specifically, delegate a function or power
(other than the power of delegation) to a subcommittee estab-
lished under clause 15.

Effect of delegation

Subject to any direction given or condition imposed by a
management board or reserve committee, a subcommittee to
which any functions or powers are delegated under clause 16
may carry out those functions or exercise those powersin the
same manner and with the same effect as if they had been
conferred on the subcommittee directly by this Act and not by
delegation.

Presumption of acting in accordance with delegation

A subcommittee that appears to act under a delegation under
clause 16 is, in the absence of proof to the contrary, presumed
to be acting in accordance with the terms of the delegation.

Other mattersrelating to delegation

A delegation under clause 16—

(@ isrevocable at will, but the revocation does not take
effect until it is communicated to the delegate; and

(b) continues on its terms until it is revoked, despite a
change in membership of the management board or
reserve committee or subcommittee; and

(c) doesnot prevent the management board or reserve com-
mittee from performing the functions or exercising the
power delegated.

Miscellaneous

Liability of members

A member or employee of a management board or reserve
committee is not personally liable in an action against him or
her by the management board or reserve committee for a
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Part 1—continued

liability of the management board or reserve committee, or for
an act done or omitted to be done by the management board or
reserve committee or by a delegate of the management board
or reserve committee, if the member or employee actsin good
faith.

In this clause, members or employees includes members or
employees of any subcommittee of the management board or
reserve committee.

Form of contracts of management boards

A contract that, if made by aprivate person, isnot enforceable
unless made in writing may be made on behalf of a manage-
ment board in writing signed by a person acting under its
express or implied authority.

A contract that, if made by a private person, may be made
orally may be made orally on behalf of a management board
by a person acting under its express or implied authority.

Remuneration of members of management boards
The fees payable to members of management boards must be
determined by the Minister and notified to the boards.

A management board may pay to its members out of its funds
fees at the rate referred to in subsection (1).

A member is entitled to be reimbursed for actual and reasona-
ble expenses incurred in performing his or her duties.

Part 2
Provisions relating to management bodies

Management body may control and manage more than 1
reserve

A management body may be appointed to control and manage
more than 1 reserve.

Application of revenue from marine reserves

Money received by a management body under a concession to
which section 17Y (1)(a) of the Conservation Act 1987 applies
must,—
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(& if a management body is appointed to manage the
marine reserve, be held by the management body and
applied for the purpose of this Act:

(b) if no management body is appointed to manage the
marine reserve, be paid in accordance with the Public
Finance Act 1989 into the Crown Bank Account, the
Department of Conservation’s Departmental Bank
Account, or a Trust Bank Account, and applied, as
directed by the Minister, in managing, administering,
maintaining, protecting, improving, or developing
marine reserves.

Despite subclause (1), for amarine reserve for which a Minister

of the Crown other than the Minister of Conservation is the

management body, the money referred to in subclause (1) must
be paid in accordance with the Public Finance Act 1989 into

the Crown Bank Account, a Departmental Bank Account, or a

Trust Bank Account, and applied in managing, administering,

maintaining, protecting, improving, or developing marine

reserves in accordance with this Act, or it must be paid into
the Crown Bank Account and applied as directed by that first-
mentioned Minister.

Money received by gift or legacy or contributed by a local

authority fromitsgeneral fundsfor amarinereservethat is not

managed by a management body or a Minister of the Crown

other than the Minister of Conservation must be—

(@ pad into a Trust Bank Account established under
section 67 of the Public Finance Act 1989; and

(b) applied, as directed by the Minister,—

(i) in managing, administering, maintaining, pro-
tecting, improving, or developing marine
reserves; or

(i) asthe Minister may direct; or

(iii) otherwisein carrying out for that marine reserve
the purpose of this Act.

Funds of management bodies

The funds of a management body consist of all money
received by it under this Act or in any other manner for the
marine reserve or reserves under its jurisdiction.
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All that money must, within 7 days of its receipt by the
management body, be paid to a bank appointed by the man-
agement body into an account to be called “The [name of
management body] Account”.

No money may be withdrawn from the bank account except
by authority of the management body, and any cheque or
other withdrawal notice must be signed by the officer of the
management body appointed for the purpose and counter-
signed by either a member or an officer of the management
body authorised by the management body to do so.

Despite subclauses (2) and (3), if alocal authority or aMinister of
the Crown other than the Minister of Conservation is a man-
agement body, the local authority or Minister may pay that
money into the general bank account of the local authority or
into the Crown Bank Account and that money may be with-
drawn from the bank account in the manner the local authority
or Minister authorises.

Money of a management body that is not immediately
required for expenditure by the management body may be
invested in the same manner as public money is invested by
the Treasury under section 23(1) of the Public Finance Act
1989.

Compare: 1977 No 66 s 79

Expenditure of funds

The funds of a management body must, except as otherwise
authorised or required by this Act or any other Act, be applied
in managing, administering, maintaining, protecting, improv-
ing, or developing the marine reserves under its jurisdiction,
and for no other purpose.

Despite anything to the contrary in this Act, the Minister may,
with the written consent of a management body, direct that
money received for one marine reserve be applied for a speci-
fied period for the purpose of any other reserve.

Compare: 1977 No 66 ss 80, 84, 85



Marine Reserves Schedule 1

27
@D
2

©)

(4)

(®)

28
@

)

Part 2—continued

Annual statement to Minister

Section 22(1)(d) requires a management body to report to the
Minister on its activities and operations for each year ended
30 June.

A report under subclause (1) must be provided to the Minister
within 1 month of the completion of the audit of the manage-
ment body’s accounts for that year, or within some other
period agreed under subclause (4)(c).

A report under subclause (1) must include, as a minimum, the

following content:

(& anexplanation of the progress made in implementing or
achieving the objectives of the relevant management
plan:

(b) financia statements prepared in accordance with gener-
ally accepted accounting practice (as defined in the
Financial Reporting Act 1993) of the management body
inrelation to its management of the marinereserve as at
that 30 June:

(c) theauditor’'s report on the financial statements:

(d) any additional information that the Minister considers
relevant.

The Director-General may reach an understanding or agree-

ment with a particular management body or class of manage-

ment body—

(@ about how the body or class will comply with the mini-
mum requirements; and

(b) that requiresreporting obligations greater than the mini-
mum requirements; and

(c) about the time of delivery of areport.

The Public Audit Act 2001 appliesto the audit of the financial

statements of every management body as if the management
body were a public entity as defined in section 5 of that Act.

Composite report by Minister

The Minister must, not later than 30 December each year,
send to each member of Parliament a composite report on the
performance and financial position of all management bodies
for the immediately preceding year ended 30 June.

The composite report must include information on—
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(& thefinancia position of management bodies:

(b) the performance of management bodies:

(c) thedifferent sources of income for management bodies
and the amounts from different sources:

(d) new, renewed, or amended concessions:

(e) expenditure by management bodies:

(f)  anything else that the Minister considers relevant.

The Director-General must ensure that the reports provided to
the Minister under clause 27 are appended to the annual report
of the Department of Conservation.

Contributions and advances by local authorities

This clause applies if—

(@ aloca authority is the management body of a marine
reserve; or

(b) amember of alocal authority is by virtue of hisoffice a
member of the management body of a marine reserve;
or

(c) areserve provides benefits to the inhabitants of the
district of alocal authority.

The local authority may apply money in its general fund or
account, or make advances from that fund or account to the
management body of the reserve upon terms and conditions
that it thinks fit, towards the management, improvement,
maintenance, and protection of that reserve or any other
reserve, even though the reserve may be outside the district of
the local authority, and neither the local authority nor the
management body require further authority to enter into any
such arrangement.

A local authority may, out of its general fund or account,
contribute sumsthat it thinksfit toward the cost of the acquisi-
tion by the Crown of land or interest in land for the purposes
of this Act, even though the land may be outside the district of
the local authority.

Compare: 1977 No 88 s 89




Marine Reserves Schedule 2

Schedule 2 s 127
Repeals and revocations

Part 1
Repedls

Marine Reserves Act 1971 (1971 No 15)
Marine Reserves Amendment Act 1975 (1975 No 90)
Marine Reserves Amendment Act 1977 (1977 No 136)
Marine Reserves Amendment Act 1980 (1980 No 121)
Conservation Law Reform Act 1990 (1990 No 31)
Sections 48 to 63.

Part 2

Revocations

Marine Reserves Regulations 1993 (SR 1993/230)
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s 130 Schedule 3
Consequential amendments

Part 1
Acts amended

Conservation Act 1987 (1987 No 65)

Omit from the definition of conservation management plan in
section 2(1) the words “section 8 of the Marine Reserves Act
1971,".

Omit from paragraphs (a), (b), and (c) of section 6B(1) the words
“the Marine Reserves Act 1971” and substitute in each case the
words *“the Marine Reserves Act 2002 .

Omit from sections 17C(1), 17D(1), and 17E(4) the words “the
Marine Reserves Act 1971” and substitute in each case the words
“the Marine Reserves Act 2002” .

Add to section 17F, as subsection (2):

“(2) The Director-General must consult the consultation Ministers
(asdefined in section 3 of the Marine Reserves Act 2002) on any
policies in a draft management strategy relating to marine
reserves before notifying the draft strategy under subsection
(1)(8), and, as soon as practicable after the draft strategy has
been prepared, the Director-General must send a copy of the
draft strategy to those consultation Ministers.”

Omit from section 17G(1) the words “ paragraphs (a) to (j) of”.

Omit from the First Schedule the words *“ The Marine Reserves Act

1971, and substitute the words “ The Marine Reserves Act 2002 .

Environment Act 1986 (1986 No 127)
Omit from the Schedule the words “The Marine Reserves Act
1971" and substitute the words “ The Marine Reserves Act 2002” .

Fisheries Act 1996 (1996 No 88)
Omit from section 89(2)(e) the words “the Marine Reserves Act
1971” and substitute the words “the Marine Reserves Act 2002” .

Hauraki Gulf Marine Park Act 2000 (2000 No 1)

Omit from the definition of marine reserve in section 4 the
expression “Marine Reserves Act 1971” and substitute the
expression “Marine Reserves Act 2002” .

Repeal section 11(1)(b) and substitute:

“(b) Marine Reserves Act 2002, section 34:”.
Insert, after section 33(2)(b):
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Part 1—continued
Hauraki Gulf Marine Park Act 2000 (2000 No 1)—continued

“(ba) any marine reserve managed by a management board
under the Marine Reserves Act 2002:”.
Omit from the First Schedule the expression *“Marine Reserves Act
1971” and substitute the expression “Marine Reserves Act 2002” .

Local Government Official Information and Meetings Act
1987 (1987 No 174)
Insert in Part | of the Second Schedule, in their appropriate
alphabetical order:
“Management bodies, as defined in section 3 of the Marine
Reserves Act 2002, excluding a local authority or Minister of
Crown
“Reserve committees, as defined in section 3 of the Marine
Reserves Act 2002” .

Marine Mammals Protection Act 1978 (1978 No 80)

Omit from section 22(4) the words *“declared under the Marine
Reserves Act 1971” and substitute the words * within the meaning
of the Marine Reserves Act 2002” .

Official Information Act 1982 (1982 No 156)

Omit from the First Schedule the words “Marine Reserve

Management Committees”.

Insert in the First Schedule, in their appropriate alphabetical order:
“Management bodies, as defined in section 3 of the Marine
Reserves Act 2002, excluding a local authority or Minister of
Crown
“Reserve committees, as defined in section 3 of the Marine
Reserves Act 2002 .

Ombudsman Act 1975 (1975 No 9)
Insert in Part Il of the First Schedule, in their appropriate
alphabetical order:
“Management bodies, as defined in section 3 of the Marine
Reserves Act 2002, excluding a local authority or Minister of
the Crown
“Reserve committees, as defined in section 3 of the Marine
Reserves Act 2002” .
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Part 1—continued

Reserves Act 1977 (1977 No 66)

Omit from section 57(4) the words * constituted under the Marine
Reserves Act 1971” and substitute the words “as defined in the
Marine Reserves Act 2002 .

Omit from section 59(4) the words * constituted under the Marine
Reserves Act 1971” and substitute the words “as defined in the
Marine Reserves Act 2002" .

Part 2
Regulations amended

Fisheries (Kaimoana Customary Fishing) Regulations 1998
(SR 1998/434)

Omit from clause 23(1)(f) the expression “Marine Reserves Act
1971” and substitute the expression “Marine Reserves Act 2002” .

Fisheries (South Isdland Customary Fishing) Regulations 1999
(SR 1999/342)

Omit from clause 20(1)(f) the expression “Marine Reserves Act
1971” and substitute the expression “Marine Reserves Act 2002” .
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