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NO-TAKE MARINE RESERVES AND THE TREATY OF WAITANGI:
A CRITICAL ANALYSIS

JEssICA KERR"

Introduction

This article is intended as a case study on the potential impact of the
Treaty of Waitangi on the protection and governance of our natural
envitonment. It focuses on the modern promotion of a no-take marine
resetve network by the Crown and the issues, obligations and
opportunities that this presents in terms of the Treaty of Waitangi. The
key tension is between the Article I authority of the Crown to legislate
for effective environmental protection and the Article II guarantee of
rangatiratanga over natutral resources.

The no-take matine reserve has been chosen as an example of a
management tool bearing some compatison to concepts within tikanga
Maori, despite its wholly Pakeha-driven historical development, and of
a statutory concept underpinned by a groundbreaking and proactive
“Treaty clause” in the Conservation Act 1987.! Having situated marine
reserves in their historical and political context, the article introduces
and discusses the various respects in which Treaty principles could be
said to be engaged by the promoton of marine reserves by the Crown.
Matine reserves are, despite their unique attributes, only one of the
“marine protected area” mechanisms envisaged by the New Zealand
Biodiversity Strategy.? Accordingly, the current review of the Marine
Reserves Act 1971 to, among other things, better reflect the Crown’s
Treaty obligations is outlined and then critiqued in the context of the
statutory mechanisms specifically available for protecting and
implementing Maori customary fisheries management interests. There

* LLB, Victoria University of Wellington.

! Conservation Act 1987 scction 4. See below III A The Conservation Act and Treaty
Principles; see generally Te Ohu Kai Moana, ‘Submission to The Local Government and
Environment Select Committee on the Marine Reserve Amendment Bill 2003° 15
(‘Submission on the Marine Reserve Amendment Bill).

2 New Zealand Government, The New Zealand Biodiversity Straregy (Wellington, 2000)
Theme 3: Coastal and Marine Biodiversity.
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remain, it is suggested, significant — but not insuperable — obstacles to
successfully integrating the implementation of these mechanisms with a
functioning marine reserve nerwork. The articke  concludes by
identifying an ongoing divide between policy and reality in relaton to
some  specific  aspects of marine reserve  establishment  and
management. Recent interactions between local tangata whenua and
other stakeholders in particular marine areas provide illustrations of the
complex issues facing the responsible government departments, if
implementation of the principles of the Treaty in this context is to be
setiously attempeed.

A: Marine Reserves

1, The Crown and Marine Reserves

The approach of the Crown Treaty partner to the marine environment
was traditionally exploitative, managing activitics in a piccemeal,
reactive fashion. The environmenml “ethic™ was one that saw marine
resources as inexhaustible and of purely instrumental value, A 1989
Law Commission paper provides a good cxample of this in the
background to New Zealand's fisheries regime.?

However, there has been a gradual move in the last 40 vears, influenced
by international developments, towards an anticipatory approach to
planning in recognition of the irreversible effects of human interference
with natural systems.® The Crown’s focus is now, according to the Mew
Zealand Biodiversity Strategy (developed in partal implementation of
our commitments under the Convention on Biological Diversity®), on
precaution, sustainable use and the conservation of indigenous marine

' Mew Zealand Law Commission, The Treaty of Waiteny and Mavrd Fisheries: A Rackgronnd
Paper, NZLC PP? (1989), p. 19 (Tie Treaty and Maeri Fivheried).

¢ See penerlly Mew Fealand Biodiversity Strtegy, ‘Diodiversity Trotection: An
International lssue’, www biodiversity.govine/pieture fdoing/intemational, ar 14 August
Hi6;  Ministry for the Emvironment, ‘Muldlateral Environmental  Agreements’,
www.mbe.govt.nz/aws/meas, ot 14 August 2006; Rio Declaration on Environment and
Develapment (12 Auguse 1992) ASCONE151/26 (Vol 1),

V(5 June 1992) 1760 UNTS 79, p. 143; see New Zealand Government, The Newe dealond
Riadeoernity S trategy, supra n, 2, p. 135,
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biodiversity.® Marine reserves were conceptualised during the early
stages of this evoluton in thinking and stawtorily enabled by the
Marine Reserves Act 1971 (MRA).

A marine reserve was originally defined for New Zealand as an area
managed for the purpose of preserving it in a natural state as the
habitat of marine life for scientfic study.” What distinguishes it from all
other marine management tools is a “no-take” approach that enables
the protection and study of entirc ecosystems. Ideally, marine reserves
are free from all extractive activity but open to scientific research and 10
well-managed, non-consumptive use and enjoyment® As the
understanding of, and impetus for, marine reserves has evolved, they
are now considered a “eore tool” in the effort to preserve and protect
our indigenous marine biodiversity.” They cannot perform this role as
isolated entities; as such, the Department of Conservation (Do) is
now promoting the creation of a network of marine reserves and other
protected areas to protect representative and unique marine habitats. '
Although marine reserve proposals can be initiasted by non-
governmental groups (including Miori groups),'! and the establishment
process involves overlapping jurisdictions in relation to the functions of
the Ministers of Conservation and Fisheries,'? DoC has overall

¢ Mew Zealand Government, The New Zealend Biscrersity Stradegy, supra n. 2, Theme 3:
Coastal and Marine Biodiversity; Depaniment of Conscration (Manne Consereation
Unit), Prodecting Owr Sear; Tiaking o Tangarse (Wellington, 2005), p. 6 (Predctfng Osr Sead),

* Marine Reserves Act 1971 section 3.

b See generally Bill Dallantine, ‘Metworks of ™o-Take' Marine Reserves are Practical and
Mecessary’ in Nancy L Shackell and | H Marin Willison (eds), Mere Protected Areas and
Sustainalle Fiskerier (Seience and Managemem of Protected Areas Association, Walfville
(Canada), 1995),

¥ Deparment of Conservation and Ministy of Fisheries, Marine Prsteited Areas: Pelicy and
Imppleswentation Plam (Wellingron, 2005), p. 12 (Marwe Protected Arad; Depanment of
Conscevation (Marine Conservation Unit), Pretetng Owr Sear, supra o, 6, p 6.

0 See Department of Conscevation (Marine Conservation Unit), Prefeeting Owr Sear, supra
7. @ Department of Conservation and Ministey of Fisheries, Masuse Prosected Areas, supra
n. % Ballantine, “Merworks of ‘MNo-Take" Madne Reserves are Practical and Necessary”,
supea o, B

" Marine Reserves Act 1971 section 5{1)(a) but see the Crown's intention to bring all
furure applications “into the Government's planning process”, deseribed at Department
of Conservation and Ministry of Fisheries, Marfee Mrefected Alreas, supra n. 9, p. 11,

2 Janet Mason, The Relettonibip becoven Mowi NowCommerial Curtoreary Fisking and the
Ervalifahwrent af Menine Reserves (LLM Research Paper, Vietoria University of Wellington,
2002, p. 39 (Moo Curtomary Fithing and Marine Reverves),



Gl The Mew Zealand Law Scudents’ Journal 2006y 1 NZLS)

responsibility for approving their ereation and (currendy) for their day-
to-day management.

It is important to note that the practical achievements that have given
Mew Zealand a reputation as a world leader in marine protected areas
began with a few derermined scientists (especially in the 1970s), wha
were: committed to local and. tangata whenua involvement in the
protective process and who recognised interests in the marine
environment extending beyond science and exploitation.!?

2. Tikanga and Marine Reserves

The traditional Maori view of the enviconment is holistic,™ and rests on
the “close interconnection between the physical (resources, species,
landforms and processes) and the intrinsic (mauri, mana, wairua and
whakapapa)”.!® Fisheries and other marine resources are pifts from
Tangaroa. Complex management systems (tikanga) were developed to
prevent over-cxploitation  of these taonga through practical
management rules, ritual and protocol.’® As the original kaitiaki of the
lacal environment, tangata whenua have the right and responsibility to
make decisions related to narral resources within their rohe.!”

DoC considers that “there is little, if any, variance or ension between
the indigenous code and conservation legislation. Both promote care
and protection, and allow for sustainable management, 1o ensure the

' Eee generally W | Ballantine, Marine Resenes fir New Zealand (25, University of Auckland
|..L‘i$_.',|| I.‘.'Ibl.'rlﬂ.'lf.l]:.' Marine Science Series, Auckland, 1991),

W Office of the Parliamentary Commissioner for the Environment, Bssrormental
Menagensent and the Pringiples of the Treaty of Waitangiz Report an Croun Retomse fo the
Reconemendations of the Wortanyd Trpama! 1283-1588 (Wellingron, 1986) 23 [Eeeirnsenil
Maageawent and the Penples of e Treaty)l; New Zealand Government, The MNew Fralond
}i.l'.':'\.'.fl"rrr.rf:l‘;r Sirategy, supra n, 2, P 2.

1 Office of the Parliamentary Commissioner for the Enviconment, Kalabitanga and Local
Covermment: Tangata Whemne Pavticpation in Enrowmertal Meanagement (Wellingron, 1998} ix
(Kartiakitanga and Loval Goanerronens).

" Office of the Parliamentary Commissioner for the Environment, St Cowrre for o
Sustmalle Fnturey The Management of MNew Fealands Marine Environment (Wellington, 1999),
13

' For o diseussion of aspects of, and common uncerainties of Pakeha decision-makers
relating 1o, kaitakianga, see supran, 15,
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survival of species.”!® Indeed, a theme that emerged from discussions
with Mior prior o a 1988 Padiamentary Commissioner for the
Environment Report was “respect and protect what is there, restore
what is lose”. " A comprehensive, restorative management approach
and inherent respect for ecological limits on human activity arc
therefore consonant with dkanga. However, there are two aspects of
marine reserves that may be more problematic. The fisst is the
imposition of marine reserves by the Crown over an area where
kaitiakitanga is actively exercised. Sccondly, as DoC has noted,
tradidonal management focuses on the “conservatdon and enhancement
of indigenous species permitting alturad wse”* Excluding all fishing from
an area is not alien to Miori: rihui, which are imposed o exclude
access or harvest in a defined area, closely paralle]l marine reserves in
their comprehensive scope. However, rahui are temporary.?! Te Ohu
Kai Moana has stated that “permanent preservation without urilisation
was not and is still nota feamree of Miori resource management”.22

3. The Lessons of the Past

History has contributed much to current aversion among some Miori
to the establishment of marine reserves. Since the signing of the Treary,
Crown actions have consistently denied Miori access 1o natural marine
resources and authorised their degradation.® The Waitangi Tribunal
has made it clear, for example, that the historical assumption of contral

W Department of Conservation, Cuvemary Ure of Matwra? Rerovmer  Conriztere with

Baitinkstanga, Wise Conservitian awd Conservasion Laginditon: Draft Podiee (Wellingron, Z003), p.

E (Cuwrtamary Use of Matierad Rerarer),

" Office of the Parlamentary Commissioner for the Environment, Fasfrmesia

Managemens awd the Principder of the Treaty, supra n, 14,

# Depanment of Conservation, Cuonsary Ulse of Natwes! Rersgver, supra n, 18, p. 3

femiphasis added).

3 Ofice of the Padizmentary Commissioner for the Envirenment, Keitaditanga and Local

Cisvenmess, supra n. 135,

# Te Ohu Kai Meaa, Submission on the Madne Reserve Amendment Bill', supra n. 1,
= 3

E‘ Mew Lealand Law Comimission, The Treaty and Mo Firkerter, SUpT M. 3, p. 23
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over fisheries without prior negotiation was contrary to the Treaty.2* As
a result®

“There is currently deep distrust among Miori people about
the way natural and physical resources have been managed by
the Crown for the last [166] years. It will be deeds, not mere
talk, which demonstrate whether the Crown/Pakeha side
should now be trusted and respected.”

The reconciliation of marine reserves with nikanga Miori can depend
on how they are presented to tangara whenua, For example, Ngati
Konohi, who buile strong relatonships with DoC in the eourse of a
joint application that culminated in the establishment of Te Tapuwae o
Rongokako Marine Reserve ar Whangara in 1999, have described
“their” marine reserve as a kdhanga that will replenish the surrounding
area and support future customary management initiatives.® Ngatiwai,
by contrast, witnessed the imposition of a marine reserve aver the
culturzlly precious Poor Knights Islainds very eacly in the life of the
MRA. Tensions berween the iwi Trust Board and Do, which inherited
the management of the reserve from the Ministry of Fisheries (MFish),
continued eight vears after a High Court decision that ordered the
partes to enter meaningful discussions regarding the future of the
area.??

It is of course imporant to recognise a distinetion hetween the policies
of the Crown Treaty pattner and the views of non-Maon New Zealand
citizens; some, for exsample, hold strong haolistic views on the marine

# Waitangi Tribunal, Repard of the Watitingd Tribwnal on the Muriwbenng Fibing Clatm: Waf 22
(Wellington, 198E6) (Maredenns Repord),

# Office of the Padiamentary Commissiones for the Enviconment, Eweimemenal
Mattagenment anad the Privgler of the Treaty, supm n, 14, p. 23,

* See Mgat Konoki, Department of Conservation and Ministry for the Bnvironment,
Maard awethodds and indieators for suarine feotection: Myt Kously fnsereete and expocaations jar the roe
s (HIS) (Ipard Kowodd fuseresty ad engecdations]; Ny Mavngn ki te Moasna Conservation
Trusr, Hew-To K3t for Community Masine Beserve Applizants (Whangare, 2003 (How-To Kify;
Vincene Ferr, Marne Conservation Consultant, 1o MNoethland Twi Miod, 'Biict on
Custunary Use Repulations and Issues ind Opportonitics for Marne Conservation’ (5
Febmuary 2000) Advice Paper,

“ See Miatiwad Tt Board & AAnocher ¢ Sotih (22 Thecember 1998 HC AK CP 3908
Smellie |; Vincent Kerr, Marine Conservarion Consultan, o Mgatiwal Trust Boarsd and
Department of Conservation  (MNorehland Conservancy), ‘Bricl on Scting up 4
Management Comminee for Marine Reserves' (20 May 2003) Advice Paper,
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environment, while others consider most regulitory conservation
measures to be threatening and unnecessary, This divergence of views
becomes apparent in the course of any marine reserve application.2®

B: The Treaty of Waitangi

1. The Conservation Act and Treary Principles

Section 4 of the Conservation Act 1987 states that the Act “shall 50 be
interpreted and administered to give effect to the principles of the
Treaty of Waitangi”. Although the MRA was enacted 16 years prior to
the passing of the Conservation Act, it is now listed in the main Act’s
First Schedule. Consequently, it oo is now governed by section 4,
albeit only to the extent that its provisions are not clearly inconsistent
with the principles of the Treaey.” DoC derives its powers and
obligations from the Conservation Act and is therefore also governed
by section 4.

Mote than a decade ago, a full bench of the Court of Appeal examined
the operation of the Treary reludonship when section 4 of the
Conservation Act is enpaged, and emphasised several important
elements.® Statutory provisions for giving effect to the principles of the
Treaty of Waitangi in matters of interpretation and administration
should not be narrowly construed ™ Further, the positve or active
components of the Crown’s Treaty obligations may have more weight
when reinforced by a starutory requirement, like secdon 4, that is irself
positively framed.?? The Court of Appeal has also noted generally that a
breach of a provision of the Treaty will, of necessity, constitute 3
breach of its principles g

# A common objection 1o matine reserves from commercial fishers, for example, is that
the Cuota Management System wnder the Fishenes Aot 1986 effecdvely  ensures
sustaimabiliny and that any further “interferenee” with fishing is unwarmnred, For an
L"xu.rnp]c af susraimed oppositon o madne resecve cstablishment by receeanonal Gshers,
premised on a ‘rght o fish', see the Optiond website: saaacopiondeons at 23 August
2006,

# Department of Conservation, Coneeary e of Watwen Resrees, supraon, 18

® Mpad Tahw Maert Trast Boged v Divector-Clenenal of Conservation [1795] 3 MZLR 533 (CA).

W Ibid,, p, 558 Cooke P for the Coure

B Ibid,, p. 561 Cooke P for the Court.

B New Eealaed Moo Counal v Atterngy-Geners! [L187] 1 NZLR 641, p. 693 Somers |,
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Do, in accordance with its section 4 obligations, in 2003 prepared a
draft policy paper on “piving effect to” Treaty principles in its
conservation initiatives.™ Eight puiding principles were named and
discussed:  governanee, citizenship, informed decisions, redress,
kaitiakiranga, partnership, active protection and dno rangatiratanga. The
last three have been deseribed as “central” in Mew Zealand
environmental management.*s

In general terms, the Court of Appeal has emphasised that the duty of
the Crown cannot be merely passive but extends to active protection of
Miori in the use of their lands and other guaranteed tonga w the
fullest extent practicable. Another DoC draft policy, directed broadly
te achieving consistency between customary resource use and both
kaitiakitanga and conservation legislation, aspires “to partnerships with
tangata wheava which are dumble and founded on good faith,
reasonable co-operation and fairness”. Y Yet the legal import of the
term “partneeship” in this context is not self-evident: the Waitangi
Tribunal, for example, has emphasised the equal staws of the Treaty
partners, but the Courts have been generally more cautious, describing
a relationship “akin to partnership”® The Law Commission has
pointed out in the fisheries context that the concept of partnership is
“valid and fruitful but insufficient” " The DoC draft policy specifically
concerned with “giving effect” to Treary principles in its work, as
mandated by the Conservation Act, contains 2 more tangible promise
to “determine and implement a reasonable and practicable degree of
tangata whenua invalvement in any particular case, covering a range of
options from a right to be consulted to the exercise of tangata whenua
contral” A0

" Deparrment of Conscrvition, Gidu Efft f dhe Prncipler of the Treaty of Waitangd i the
wark af Wy Departneent of Conrervation: U.r‘.r.-_,l? H‘lf:"l_';' (Wellington, 2003 (Caiving Effect to Treaty
Prinpiied), .
M Office of the Paliamentary Commissioner Tor the Environmene, Esefmumental
Mauayesent andd the Principler of the Treaty, supra n, 14, p. 27,

= Mew Eealprd Maori Conncdd v Attormep-General [1987] | NZLR 641, p. 684, Cooke P.

" Depaniment of Conservation, Cusfaary Ure of Matsea) Resowreer, supea n. 18, p. 2.

* Bee generally Te Puni Kokied, He Timbope o Kawa & Te Tird o Waitangi: A i iv the
Prindpler of the Treaty of Waitangi ar Eopresied by the Conrtr and the Woaitmed Teibevmad
(Wellingron, 2002, p. 77 [ Guidk fo the Principies of the Treaty).

" Mew Zealand Law Commission, The Treaty and Mawer Fisherfes, supra n, 3, p. 51,

" Deparsment of Conservation, Ciwng Bffect fo Treaty Principler, supra n. 34, p. 5.
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2. The “Spirit of the Treaty” for Marine Reserves: Articles I and 11

The following quote from Nead Tabs Mased Trart Board v Director-General
of Conservation helps o locate the promotion of marine reserves within
the text of the Treaty:H

“Clearly, whatever version or rendering is preferred, the first
article [of the Treaty] must cover power in the Queen in
Parliament to  enmact comprehensive legisladon  for  the
pratection and conservatdon of the environment and natural
resources. The rights and interests of everyone in MNew
Zealand, Miori and Pakeha and all others alike, must be
subject to that overriding authoriy.”

Te Ohu Kai Moana, in describing this right w make laws for
environmental sustainability under Article I, has emphasised thar the
ohjective of sustainability must have “the highest possible priority™
accorded to it when situations involving conflict over limited resources
arise.*2 This said, an acknowledgement of the responsibility of rngatira
and kaidaki for the state of the environment within their rohe moana
reveals that it parallels that of the Crown under Article [; it is a
necessary cotollary of authority and cannot be abandoned, Accordingly,
the Crown'’s responsibilicy to preserve the marine environment can also
be seen as sourced in the principle of active protection, hecause
degradadon “adversely affecting the continued use or enjoyment of
..resources whether in spititual or physical terms™ s in iwself an
infrinpement of rangatiratanga and leads to the erosion of mana.*?

The Crown's authority and obligation o legislate effectively for the
protection of the marne environment is therefore not in guestion.
Even so, the Waitangi Tribunal notes thar this “is not an authority o
distegard or diminish the principles in article the second, or the
authority of the tribes to exercise a contral”™. ¥ In other words, there is

4 Noa Tabw Materd Trust Board v Dirvator-Genenad of Conservatron [1995] 3 NZLR 553, p. 354
{CA) Cooke P for the Court

& Te (dha Kai Moana, *Submission on the Marine Reserve Amendment Bill', supra n. 1,
B

T Puni Kokin, o Gusde to the Prinepder of the Treaty, supra o, 38, p. 98,

H Waitangi Tribunal, Murfsbesng Repors, supra n. 24, p. 232,



(5] The New Zealand Law Students’ Jouenal [2008) 1 NZLS]

reciprocity berween Articles 11 and I that needs to be resolved ¥ Te
Ohu Kai Moana has asserted that “the options chosen to conserve
resources must have the least possible impact an Aricle 11 Treaty rights
--while achieving the objective of sustainabiliry."™¢

Thete is an obvious argument that the feposition of marine reserves by
the Crown is not acceptable because it makes no concession to what
the Waitangi Tribunal has teemed 4 “duty to protect the Maori duty to
protect” ¥ However, assuming  that marine rescrves are  not
irreconcilable  with tkanga Miod the key to promoting them
consistently with the Treaty must be able to be found, Several
submissions during the MRA review process requested full provision in
the Act for Maori as a Treaty partner as the only legitimate way
forward ¥ DoC's response, through the Marine Reserves Bill 2002 (MR
Bill} and in practice, is discussed throughout this article.

3. Overview of the Legislative Position in New Zealand

The MEA was enacted 16 years before the Conservation Act 1987, and
is silent on Treaty rights and interests. The recent review of the MRA
was prompied by this and by a need to update both the purpose of the
Act and the creatdon process in light of gencral international
developments and the New Zealand experience’ The MR Bill, as it
currently stands (reinstated in the 48% Parliament, awaiting a seclect
committee report and further readings in the House), is in many
respects a comprehensive overbaul of the MREA, Az it addresses Trmt;'
issues specifically, it operates as an indication of the Crown’s evolving
attitucle towards the place of the Treaty in marine reserve worlk,

The updated general purpose of the MR Bill is to protect and preserve
MNew Zealand’s indigenous marine biodiversity. With this in mind, one

¥ 5ee Mew Zealand Law Commizsion, The Trvaty and Moo Fisherer, suprum, 3, p. 51

# Te Ohu Kai Moana, ‘Submission on the Marine Reserve Amesdment Bill', supra n, 1,
m 8.

" Waitang Trbunal, Te Whanan o Watarine Heport: War 414 (G Publishing, Wellington,
1998), p. 8.

"f Doffa Miskell Led, Tapud Taimwaama: Rerfewing the Martur Rererees Azt 1977, Sumemrary of
dwbprsstons (prepared for the Deparment of Conservation, 20013, p. 41 [Rewenang the
Muduie Heserver A,

* Department of Conservation, Marive Resener Bl Posicy Bavkgrosnd and Key Featurer
(Wellingron, 2002), p. 1 (Padoy Backgrmund swd Koy Featurer), :
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of the Bill's smred specific aims is w0 “recognise and reflect the
[existing] statutory obligadons o Maor™.5 Most submiteers in the
MRA review process supported the inclusion of some form of Treaty
clause, with one stressing that “the Treaty forms a basis for the
protection of the marine environment”.3! The drafrers’ chosen solution
wils to repeat scction 4 of the Conservation Act verbaom in clause 11,
It is hard to see whart this achieves in pracrice, since the Bill would be
governed by sceton 4 in any cvent. The MR Bill does, however, also
attemnpt to give maore specific recognition to tangata whenua and iwi or
hapu who have customary access to the proposed marine reserve area
within the marine reserve application process. To this end, it requires:

{a) Specific consultadon with them from an early stage
{clauses 48 and 53(3));

{h} The Minister o consider whether there is an undue
adverse effect on their ability to undertake customary food
gathering, or on their relationship with the area (clause
67(2)(c)). However, an adverse effect is not “undue™ if the
Minister is satisfied thar the benefit to the public interest
outweighs i and

{e) Once a reserve has been established, tangata whenua to be
included on any management board or advisory reserve
committee that may he appointed (clause 27), and o be
consulted on any management plan (clause 400).

It is interesting thar Te Ohu Kai Moana, in its capacity as a Miori
represeatative group, expressed the view in its submission on the MR
Bill thar any purpose heyond the serictly ecological is not appropriately
included in marine reserves legislation.® This stands in marked contrast
to the many submitters who applauded the educational and communicy

“ Thid,, p. 2

* Boffa Miskell Lud, Reefewdnp the Morfne Bererver 1o, supra n 48, p. 43,

2 As o the interpretation of the word “endue™ (or, more accurately, “unduly™) as i
appeated in section 50 of the Marine Reserves Act 1971 {albeit not in relation o Miod
intereste), see CRAF Ivdrtry Arsocafion Ine o Mininter of Pirbedes [2001] 2 BALR 345 (CA).
¥ Gee Te Ohu Kai Moana, 'Submission on the Marine Reserve Amendment Bill', supra n.
g 20,
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values of existing marine reserves.™ Arguably, if a marine reserve
increased awareness of the natural environment and encouraged a local
conservaton  ethic, this could only facilitate the exercise of
kaitiakiranga.

C: A Bpecific Treaty Nexus:
Marine Reserves and Customary Fishing

1. The Fisheries (Customary Fishing) Regulations

The MRA review process eannot be considered in isolution from other
maring  management  lepgisladon  that  engages Treaty  principles,
particularly legislation that gives Maori a ditect avenue for exercising
kaitiakitanga over defined marine areas. This section considers the
current status of Maori customary fishing rights and whether the MRA
is more likely, in either its current or proposed form, to help or hinder
their expression.

Following the well-known “Secalords” deal, most aspects of Miori
customary fishing rights were explicitly extinguished under the Treaty
of Waitangi (Fisheries Claims) Settlement Act 1992 [TOWFCS Act).
Secton 10(d) of the TOWFCS Act extinguishes any oghts or interests
Mior may have had in non-commercial customary fishing excepe to
the extent they are provided for in repulagons made under whart is now
section 186 of the Fisherles Act 1996, The Fisheries (Customary
Fishing) Repulations were made for the MNorth and South Islands in
1998 and 1999 respectively, They contemplate fisheries management
undertaken by MFish or Miori that "will not intrude on or overlap but
will co-exist with the management of marine life in marine reserves
established under the MBA™5 Specifically, the Regulations have no
force within marine reserves.®

Two principal customary management mechanisms are specified in the
Reguladons, both of which are within the range of “marine proteeted
areas” broadly contemplated by the MNew Fealand Biodiversity

¥ The author’s father, Vincent Kerr, and the author were among the latter group,

" Mason, Maoed Cootomary Firbing swd Marfue Reterrer, supra n. 12, p, 39,

 Ibid., p. 21.

T Mpetma Trast Hoard o nocher v Senith (22 Diecember 1998) HC AK CP 39.98, p. 4
Smellie J.

Mo-Take Marine Reserves and the Treaty of Waitang (i

Stratcgy. ™ Taidpure are local fishery areas of special significance to iwi
ot hapu, managed by a committee that adisses the Minister of Fisheries
on appropriate regulations for the sustainable management of fish
resources. Mataital reserves are discrete areas, which may exist within
taidpure, where tangata tiaki/kaitiaki are authorised to manage and
control  the non-commercial harvest of kaimoana, Any  Maori
committee, marac committee or any kaitiaki may make bylaws
restricting or prohibiting the taking of kaimoana, which apply o
everyone, However all bylaws remain subject to the Minister's approval.
DoC and MFish have recenty clatified the Crown's understanding
thae:*?

“Meither [mataitai nor taidgpure] can be proposed primarily for
hindiversity protection. Nevertheless, sustainable utilisation of
fisheries resources and protection of marine biodiversity are
not murtually exclusive, If tangata whenua so wish, it is
possible that these tools could be applied in such a way that
they ean conuibute t© the MPA nerwork,”

2. Customary Fishing and Marine Reserves

There is longstanding concern that the establishment of marine
reserves can operate as a de facto extinguishment of customary fishing
rights.®" In fact, customary fishing is, at present, possible within marine
reserves if authorised by the Minister of Conservation by notice in the
Gazette or if an authorsing condition is imposed under the Order in
Council creating the marine reserve.® In accordance with the
TOWFCS Act, this cannot give rise to legal riphts to rgeire the Minister
to permit customary fishing, 2 However, if requested the Minister must
consider preserving customary fishing rights within a proposed marine

% New Fealind Governmenr, The New Zeabumd Biodfversity Sinstegy, supra n. 2, p. 63 and 67
Orcher marine protection mechanisms, such as marine parks and parial fisheres closures,
are outside the scope of this aricle,

# Deparmment of Conservation and Minisery of Fisheres, Marse Profecied Ao, supea o
0, p. 14

o £In§uﬂ, Maord Crrtornary Firiing and Marine Rererves, supra n. 12, p. 23

W Npatiwai Trast Board & Anather p Speith (22 December 1998) HC AR CP 30-98, p, 4
Smellie §.

2 Wason, Maod Custamary Ficking aed Marine Feserves, supra n, 12, p. 30,
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teserve, notwithstanding that the MRA does not specifically address
these righes.®

The MR Bill will prohibit all fishing in marine reserves, with no
cxceptions, in clause 13(1). This is because:8

“[E]xperience internationally and in NZ s that ‘no-take’
provides significantly better protection for marine life and is
important o achieving 2 natural state in reserves, Allowing
fishing would also make it far more difficult and expensive to
manage and enforce marine reserves,”

Some Miori submitters during the MRA review argued that this “one
out, all ow” rule would constitute a breach of Article 1T falbeit not
section 4 of the Conservation Act, which such a cieﬂrl}r—wﬁrded rule
would impliedly override if necessary).®® A “flexible” marine reserve
system, where conservation purposes and low-impact customary
citractive  use could co-exist, was commonly proposed as an
“alternative™ optinn® The difficulty with this view is that it does not
recognise the special need for no-take areas thar exists regardless of
how much progress is made in implementing other forms of marine
protection.’” Further, planning the establishment of no-take areas to
avoid customary fishing grounds will not always be possible, the special
ohligations separating customary fishing from other extractive interests
norwithstanding, because the nerwork design concept requires a

comprehensive mnge of unigue  and teptesentative areas to be
proteceed. i

 Ipatimar Trunt Beard e Anoeher v Smieh (22 December 1998) FIC AK CP 39.98 Smellic .
" Deparrment of Conservation, Pefir Bockgroad and Kep Features, supra n. 49, p. 4.

* Baffa Miskell Ld, Rertendig the Marine Reserres Aet, supea n. 48, PP 20 and 39,

" Thid,

¥ See © M Denny and B © Babeock ‘Do partial marine reserves proteet reef fish
assemblages?” (2004) 116 Biadgion’ Conrerration 119,

“ See Bill Ballantine, ‘Nerworks of ‘Mo-Take' Marine Reserves are Proctical and

Mecessary’, supra n. 8; Deparment of Conservation and Ministry of Fisheries, Madue
Progected Aman, supran., 9, p- 12
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3. Marine Reserves and the Customary Management Mechanisms

Many Miori submitters in the MBA review, unsurprisingly, raised
integration with tangata whenua-based management ools as a critical
means of recopnising Treary principles.® There is clearly a need for the
MRA to avoid compromising the effectiveness of the Customary
Fishing Repuladons. As the stmturory expression of the, Crown's
continuing obligadon under Article I to allow for “customary food
gathering by Miod and the special reladonship berween rangata
whenua and plices of importance for customary food pathering®,™
these Regulations should arguably be accorded some precedence in
marine conservation planning. This holds notwithstanding that rights
flowing from the Regulations may not formally hamper the Crown’s
ability to create marine reserves,”™

One immediate difficulty is thar the Repulagons and the MRA are
administered by different government agencies. It is notable in this
regard that while DoC and MFish's latest joint policy document stresses
the need for a Ygood level of integratdon of legislative tools”, the MR
Bill removes the existing formal coneurrence role of the Minister of
Fisheries in marine reserve applicatons, It will be interesting to see
whether this has an effect on the degree o which customary
management considerations weigh in the Minister of Conservaton’s
final deliberations on marine reserve establishment.

It would seem obwious thar maraitai reserve and marne reserve
initiatives should be integrated as early as possible if both conservation
objecdves and the active protection of rangatiratanga are w0 be
achieved. However, the Crown has penerally chosen o focus on
supporting the establishment of miraiti near existfig marine reserves to
benefit from “spill-over” of fish and other marine life, and it appears
that Miori support for marine reserve proposals has often heen given

“ PBoffa Miskell Led, Beesewie the Manne Reserver A, supra n. 48, p, 41,

M See Fisheries Act 1996 seeton 186,

A Email fromn Vincent Kerr, Marine Conservation Consultant wo the author, 10 Apdl
2004, Compare in this respect Marine Reserves Act 1971 section 3(6) and Marine
Reserves Bill 2002, ., 67(2(c).

7 Diepartmient of Conservation and Ministry of Fisheries, Masoe Prodected Areas, supra o
op AL
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on this basis.™ The problem with this approach is that, as Mason points
out, the “cumulative effect of proposing ta establish a mitaitai adjacent
to of in close proximity to a marine reserve could possibly resule in the
mitaitai application failing to meet the conditions [of] the Customary
Fishing Repulations in relation o existing commercial fishing”.™ If
Maori are not made aware of this interplay during a marine reserve
proposal, bad faith on the part of the Crown could well be asserted
once the siration becomes clear, and marine reserves may come to be
seen as a threat to future customary management opporunities,
Furthermore, the starutory mataitai establishment process has bheen
criticised as time-consuming, arduous and fravght with difficulty.” If
Miori feel effectively backed into an “cither/or” position with respect
to supporting a local marine reserve initiative, it is no wonder that they
may approach it with mixed feelings. An irreconcilable tension may be
perceived between the need to ensure protection of the rohe moana
and the potential for exercising any effective control over the process
of protection,

Mason has argued that customary fishing should be allowed as an
interim measure in defined sections of new marine reserves, to allay
concerns about long-term opportunities for customary management.’®
Such areas would be reserved for future mitaitai applications, which
would astomatically have passed preliminary hurdles such as having no
unduly adverse impact on commercial fishing (one of the criteria for
marine reserve establishment in section 5(6) of the MEA). This would
be a practical and open step towards partnership and  would
demonstrate that DoC rakes the active protection of customary fishing
nterests seriously, It could also contribute o willingness on the part of
Miori to work with the Crown on future initiatives and to co-operaton
between DoC and MFish. Having said this, the concern of seientists
would be to ensure that the ecological core of the marine reserve is not
compromised. There is a minimum viable size for each particular
teserve; this would need to be caleulated with regard to the real size of
the permanent no-take area. Such a plan would alse need to be carefully
articulated and publicised to avoid allegations of “special treatment”

™ Mazon, Maorf Curtensary Firbing astd Marine Fererves, supra n. 12, p, 39,
M [hid., p, 28,
5 Ibiel,, . 34,
™ Mason, Masr Crertomary Fishing and Marine Reorrer, supram, 12, p. 38,
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from non-Mior and of interference with the Customary Fishing
Repulations from Miori.

4, Mustrations

The potential interaction berween marine reserve and taiapure/ mataitai
establishment has been manifested in different ways, with differenty
perceived resules, throughout the countey. In the Akaroa Hart:oul.f, ina
process that has been ongoing since the carly 1990s, a significant
taiipure application has recently been approved on the cr::ndillic:n thar §
per cent of its area be excluded to enable a longstanding marine reserve
application to progress (in effect, the converse of the Mason proposal
dizcussed above).” This approval is consistent with a 1999 agreement,
negotiated by the Minister of Conservation with tangata when.ua,
marine reserve applicants and other stakeholders, that the marine
reserve process would be put on hold untl the txidpure was
established.™ A national recreational fishing lobby group is now,
somewhat ironically, relying heavily on the importance of kaitiakitanga
in its opposidon to the revived marine reserve application. Emphnsising
that the proposed reserve would be carved out of the area over which
customary management righes have been asserted, Option 4 claims that
its establishment would necessarily deny tangata whenua “their right
and obligation to exercise kaidakitanga (guardianship) within their
rohe”, in breach of the Crown's obligations as Treaty partner.” This
bold claim is, in the author’s submission, neither accurate (consider the
Mgati Konohi  experience  diseussed  below) nor  pardculacly
constructive. To take just one example, it assumes that the tidpure
application could and would have gained Crown approval in the
absence of the compromise with other stakeholders evidenced by the
1999 apreement. From another perspective, that agreement and its
aftermath, while undoubtedly controversial, can be scen as
demonstrating the potential for prioritisadon of meaningful tangata
whenua involvement in regional marine planning,

7 See Fisheries (Akaroa Harbour Taipuree) Ornder 2004, Deparrment of Conservation,
“Akaros Harbour {Dan Rogers) Maring Reserve proposal’, weww.docgovens at 23 August
2006, o)

™ See Oprion 4, *Akaroa Hachour (Dan Rogers) Marine Reserve Application’ (submission
te the Department of Conservation, 13 Juee 2006) Appendiz One: Pohat Agreement.

™ Thid,, p. 3
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To ke a differenc illustration, many iwi are aware of the strong
partnership berween East Coast/Hawke’s Bay Conservancy and MNgari
Konohi to form Te Tapuwae o Rongokako Marine Rcsmr;:, described
carlier in this article.® That application arose in response to demands
by tangata whenua for effective protection of the rohe moana, and the
DoC staff involved have stressed the need to be educated about rihui
taidpure and mataitai to fit marine reserves into the bigper picture B J’L;
the process began before the enactment of the Customary Fishing
Ih:gyla:icns, Ngati Konohi — which has majority representation on the
marine reserve’s advisory commirttee ~ is now planning mitaitai and
mipure to flank the reserve.® Hone Taumaunuy, a local kaumdtua, has
erﬁphnsjsed LE:IIa.tI"lJ:ﬂIESS you have 4 marine reserve as a reservoir, with a
BUpure or mitaital you're just protecting a barren area™

Final!}', in the South Island, according to the Biadiversity Strategy
website, Ngai Tahu and DoC “have made positve pmg,;ress. on a
strategy for developing marine protected areas for much of the South
Island (including marine reserves, taidpure and mataital)”.* This bore
some legislative fruit in 2005 with the establishment of the Fiordland
(I'e Moana o Arwhenua) Marine Area, which to date includes eight
no-take marine reserves. The empowering Act had, among its aims,
bmfh the acknowledgement of the importance of kaitiakitanga and the
facilitation of co-operation berween management agencies and the
newly-established Fiordland Marine Guardians body (which includes
MNgdi Tahu representation) to assist in achieving the “integrared
management” of the area, ¥

5. Summary

Some may see any imposition of marine reserves within their rohe as a
breach of the Treaty. However, it is arguable thar the ereation of no-

M At D 2 The Lessons of the Past,

" Mga Maunga ki Te Moansa Conservarion Trust, How-To K, supra n-27,

ﬂ_Sc_c Mgati Kenohi, Department of Conservation and Ministey for the Environment,

Mpait Eonohi intererts amd expectaifons, supea n, 206 Department of Canservation, Te Tt

# Ronpadaks Marine Reserse Operational Pa (2003, .

" Mpa Maunga ki Te Moana Conservarion Trust, HeuTa Kt supea a, 25,

;1:'}l:_Tp:f.-"www.hir_-di.'.-|:r:ir.}-.F;u1.-':.nr..-"5u:s,-"'I'l'mdil.'u:r!ily,-"pm:cc::d.-"n!n-q'w:s.hunl ar 16 May
1.

* Fiordlasd {Te Moana o Atawhenua) Marine Management Act 2003 secrion 3.
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take reserves over or near customary fishing areas can, if carefully
managed, be seen as an example of the reciprocity berween Arnicles 1
and II in action. The establishiment of a partcular no-take marine
reserve may be demonstrably legitimate as necessary for the creation of
1 functioning marine reserve network. However, in return, it is
submitted that the Crown (through its responsible Ministers) may need
to guarantee to tangata whenua an etes figher level of involvement than
normal in the marine reserve process, csdbived with meaningful support
for customary management initatives in other parts of the rohe moana.

This, if translated into law, would be a step beyond the MR Bill, where
customary interests still effectively “lose™ the contest if ourweighed by
the public interest in reserve establishment during the application
process. It would recopnise that active protection of rangatiratanga is
non-derogable and that compromise has to be mutual and meaningful,
It would also require genuine co-operation between the responsible
povernment departments,

D: The Divide between Policy and Reality

The final section of this article deseribes some ongoing difficultics in
transliting  section 4 of the Conservaton Act into  positive
improvements in the marine reserve establishment process and in the
position of local tangata whenua with respeet to their rohe moana,

1. Involvement in Marine Reserve Applications

A significant aspecc of the MR Bill is the formalised obligatdon to
consult with local tangata whenua in the preparation of a marine
teserve proposal.™ Although this was flagged as one method of giving
pracacal effect to section 4% history has shown that consultadon is

® In this respect the author notes that on 18 May 2006 0 Members Bill, the Marine
Reserves (Consultation with Smbkeholdess) Amendment Bill, passed its first reading in
Parliameent. This Bill has been inroduced to compenzate for 3 perceived failure of the
MR Bill 1o ensure consultation with existing users and broader community groups carly 1o
the application process.

# Departrment of Conservation, Pafey Bastgrowed and Key Featarer, supran, 49, p, 5
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only a means to the end of giving effect to central Treaty principles
such as active protection.®

Mﬁori views on consultaton vary in part according o previous
cxpetience with Crown agents.® The Whangarei Harbour marine
reserve application is an example of a groundbreaking proposal by a
local high school with a sedous focus on opportunities for tangata
whenua involvement.” It also provides an example of issues arising
when there arc many groups cliiming mana whenua, mana moana
status, and of how key people in applicant groups and iwi authorities
can change over time and points of contact can get lost. The difficulties
and disagreements within both Maod communities and DoC as to who
to consult over a particular area have been well documented ! This can
be a significant obstacle o integrating DoC and Maori aspirations for
the local marine environment,

Further, iwi authorites have sometimes not responded to consultation
initiatives until an application is publicly notified; this ean create
frustrations for DoC staff and external applicants who may perceive a
lack of willingness o engage.” It needs however to be emphaiscd that
reasons for silence can include “inadequate resources participare
given multiple and conflicting demands ...and the view that fesponse in
the past had consumed scarce tribal resources with little or no benefit
in return™ Npatiwai, for example, now refuse o engage unless
consultation is seen as a siep towards the recognition of tino

™ See Nyt Taba Maord Truse Board o Divectar-Crenenaf of Canrervation [1995] 3 NZLR 553, p
] (CA). On the facrs it was held that “a reasonable Treary partner would not rr.-_ﬁt.;ic;:
consideration of Mgil Tahu interests 10 mere matters of pnr::bcdu:c", although the Coure
wae eareful to say thar the decision’s precedent value wras likely to be very limited in
different facoual situations, See also Te Puni Kokid, 4 Guide o e Principler af the Treaty

supra 0. 38, p, &, i
" Office of the Parlinmentary Commissioner for the Envisonment, Proposed Cuasdelines for
Loval Autharity Conraliation with Tamguta Wikemwar Backgrmmnd Infarmation (Wellimgton, 1992

po L6 (Lovad Antherity Connultation #7eh Tangata ¥ bensd), I ' |
* Bee the formal application document at i

https/ fwsew forese-bind ongns/ Masine freserves.asp a 16 May 2000,

"! e Mason, Moo Casiomary Firbing and Marine Reverred, supran, 12, p, 34,

* The authar was a member of the Whangarei Harbour marine reserve applicant group
zﬁ:tjwurl‘utd for the Dhepartment of Conservation's Matine Palicy Usnit as a consultant in
"'_ Office of the Parliamentary Commissioner for the Environment, Lo Asthorty
Compnivation with Tonpata Fhenwe, supran, 89, p, 25 7
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rangatiratanga; they are “sceptical about the ability of the Crown ...to
accept their values and to actively protect their taonga”™ ™

Envitonment Court Judge Kenderdine has commented that the “issue
of consultation must be viewed in the light of .. the inability of iwi to
respond and keep responding in any meaningful way without support
structures in place™® MNpatwai have stated that they “cannot spare
resources to develop a definite long-term strategy for environmental
planning ...and require assistance with resources in order to artculate
and communicate their views on issues of importance to the ribe”, ™
Many tangata whenua agree that environmental efforts can be
constrained by always being in “react mode™ ¥

2. Management of Marine Reserves

The MRA makes no positive provision for tangata whenua involvement
in management of marine reserves once established. However, tangata
whenua have generally been represented on advisory committees or
Conservation  Board  sub-commirttees  established  under  the
Conservation Act o represent the local communiry’s interest in the
management of a particular reserve.® While DoC cannor delegate its
everall management responsibility, such commirtees, if they cxist, can
develop the reserve management plan (if required under the
Conservation Act) or a less formal operational plan. The obvious
problem with an advisory committee approach is that the Crown Treaty
partner retains all real power; it rests on a premise similar to thar of
consultation during the application process. Most submissions from
Mioti during the MBA review urged greater auconomy of reserve
management bodies; there were also calls for the managément of
marine reserves and of mataital and midpure to be integrated,™

® Thid,, p. 15,

o5 mmgr-ﬁ'ewnf of Conserrriion ¢ Mardoronpd Disiect Comniird (22 Seprember 1997 EC
WHSOT, 19 Judge Kenderdine,

% Office of the Parliamentary Commissioner for the Environment, Lacad Astbordsy
Conridtaton with Taunata 1 besng, supra n. B9, p. 20

% Office of the Parliamentary Commissiuner for the Enviconment, Kaifbitanga and Lecal
Crovermment, supra n. 15, p. 7o,

" Comservation Act 1967, sections 68 and 56,

" Boffa Miskell Led, Reetewsdug the Mamne Rosermer A, supra n, 48, p, 76,
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Clause 20 of the MR Bill enables the Minister of Conservaton to
appoint a “management body” (a flexible term that could encompass
most existing iwl organisations) to take over the entire day-to-day
management of a reserve, However, the Minister must first be satisfied
thar the proposed body would have the resources to do so. This is an
example of the limitations of well-intentioned statutory “opportunities”
for the exercise of rangatiratangz. An important step is taken in
recognising that Pakeha insttutions are unlikely to empower the
cipression of Miori management aspirations.®  But genuine
recognition of the principle of active protection would have required
practical assistance to enable tangata whenua to take this step towards
tino rangatiratanga. An argument that the MRA is not concerned with
social or economic assistance is simply not viable in the context of a
proactive Treaty clause like section 4. The MR Bill, arguably, needed 1o
be backed by legislation or policy that could ensure the existence of the
AECESSAry MEans to carry its provisions into effecr,

Conclusion

Marine reserves are a fascinating way to examine the potential of
environmental management in New Zealand. They can be viewed as
representing an evolving environmental ethic on the part of the Crown
tlmt_ is increasingly consonant with tikanga Maori in relation to the
matine environment. Arguably, the creation and management of marine
reserves provides an ideal opportunity for giving some real weight to
section 4 of the Conservation Act. This is because marine reserves are
initiated (generally), based and enforced locally and their conceprual
basis is consistent with the exercise of kaitiakitanga,

The Treaty implications of marine reserve creation, especially in
relation to tangible rights like customary fisherics, are now seriously and
consistently considered by the Depariment of Conservation ar the
policy formadon level!™ However, because the MRA was passed
before section 4 was even envisaged, attempts to reconcile its operaton
with the principles of the Treaty have of necessity been relatively

" Office of the Padismentary Commissicner for the Bovimonment, Eedmemenal

Musagesvent andd the Principies of the Treaty, supta s, 14, pp, 20-21,
M See Department of Conservation, Gisp Effet Treasy Prinder, supra n. 34;
Department of Conservation, Paly Backgrond and Key Fatures, supra n, 49,
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superficia. The much-improved MR Bill is promising  but
insutticient."? It does not address some of the key issues preventing
tangata whenua from engaging effectively with DoC, which include
historically-founded diserust of the Department’s marine initatives and
inadequate resourcing of iwi organisations.'™ Consequently, it misses a
genuine oppotrtunity to support a measure of rangatiratanga. Further,
the Bill does not propose integrating the establishment of marine
reserves with the kaitiaki responsibilities engaged in relation o the vast
majority of our coastline.

While encouraging progress has been made on the ground in several
regions, no-take marine reserves have not been universally recognised
as an appropriate vehicle through which to explore the strengrhening of
the connection between tangata whenua and their resources,!™ This
perception may stem from the view that marine reserves are essentially
4 “scientific” exercise in the realm of the Crown’s Artcle I authoricy, 1t
indicates, arguably, that either the nawre of the Department's
obligations to actively protect rangatiratanga is not yet fully understood
or that there is not yet genuine commimment to their inevitable
implications. T'o aim for true complhance with section 4 requires, as
MNgancko Minhinnick put it some years after the Manukau claim, the
ability to trust thar Maod will act as effective guardians of marine areas
within their rohe. Marine reserves provide one of our strongest chances
to develop this trust and to reap its benefits,

= Zee Te Oho Ka Moana, Submission on the Manne Reserve Amendment Bill', supm
nlp 15

™ See Winceno Kerr, *Submission o the Local Government and Environment Select
Committee on the Masine Reserve Amendment Bill 20053 p. Z,

% See penerally Te Ohu Kai Moana, “Submission an the Manne Heserve Amendment
Bill%, supran, L.



